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made that he pay within five days or his answer be 
struck out; he did not pay and his answer was struck 
out. On appeal this action was affirmed. Folger, J., 
in delivering the opinion of the Court of Appeals 
gives an exhaustive sketch of the practice in such cas- 
es in England, assuming that the New York 
courts have in equity causes the full pow- 
ers of the English courts of* chancery. It is 
not to be denied that a court of equity may re- 
fuse toa defendantin contempt the benefit of pro- 
cesdings in it, when asked by him as a favor, until he 
has purged himself of his contempt. Brinkley v. 
Brinkley, 47N. Y. 40. But the rule has been held 
broader than that and enforced with much vigor. 
Chief Baron Gilbert lays it downin his Forum Ro- 
minorum, p. 33, that ‘‘if the defendant appeared 
before the secundum decretum, he was liable to a 
mulet, for he could not be heard in the cause till he 
had cleared his contempt.’’ * * * * It is sug- 
gested in Cooper’s Cases (temp. Colt, 209), that this is 
merely a statement of the practice according to the 
canon law. But the chief baron says at another place 
(p. 71), that ‘*the answer will not be received with- 
out clearing his contempts;’’ and at another (p. 211): 
**So it is where a man hath a bill depending in court, 
and falls under the displeasure of the court, and is 
ordered to stand committed. Here, when his cause 
is called, if the other side insist he hath not cleared 
his contempt, nor actually surrendered his body to 
the warden of the Fleet, he must do both these things 
before his cause can be proceeded in.?’?’ * * * * Tt 
is stated by Lord Eldon that it is a general rule, that 
a party whohas not cleared his contempt cannot be 
heard. Vowles v. Young, 9 Ves. Jr. 173; Anony- 
mous, 15 Id. 174. The same is said with the 
addition of the words ‘‘in the principal case,’’ in 
2°Comyn Dig. Ch. Process, D. 8, citing Prac- 
tical Register in Chan. 217. See, also, Heyn v. Beyn, 
Jacobs, 49; Clark v. Dew, 1 Russ. & Myl. 103. The 
rule in the chancery of [reland is stated thus: A par- 
ty in contempt will not be allowed to oppose the re- 
lief sought by the plaintiff by contradicting the 
allegations of the bill or bringing forward any de- 
fense, or alleging new facts. Anon. v. Lord Gort, 1 
Hogan, 77; Vallev. O’ Reilly, Id. 199. And the rule, 
as thus stated, is cited and approved in Mussina v. 
Bartlett, 17 Ala. 277; see also, Rutherford v. Metcalf, 
8 Hayw. (Tenn.) 58, 61; and in Saylor v. Mockbie, 9 
Iowa, 209, 212, it is held that until the defendant had 
purged himself of the contempt, the court might well 
refuse to receive his answer to the complainant’s bill, 
or to consider the mutters set up in it by way of ex- 
cuse for refusal to obey the order. The reporter 
(Cooper’s cuises, temp. Colt, ut page 211), cites in a 
note the case of Anon. v. Lord Gort, supra, and says 
of it: ‘*The accuracy of some of these dicta may be 
doubted.’’ He does not state as to which of them he 
queries. Many .cases are collected in the note just 
above mentioned. Some of them show that the rule 
has not been vigorously applied in the later times (see 
King v. Bryant, 3 Myl. & Cr. 191, especially); but it 
does not appear that it has been abolished or aban- 
doned entirely. 








NOTES. 





—The Governor of Wisconsin has appointed Eras- 
mus Cole, now one of the associate judges, as Chief 
Justice of the Supreme Court in place of Chief Jus- 
tice Ryan, deceased, and J. B. Cassody, of Janesville, 
as Associate Justice, in place of Judge Cole, resigned. 





judge of the St. Louis Court of Appeals by a majority 
of 3883 over the opposing candidate. 


—oncerning some changes which may take place 
in the personnel of the Supreme Court of the United 
States, before long, the Washington Republic says: 
*“One of the most important duties the new President 
will have to perform, will be the appointment of four 
Associate Justices of the Supreme Court of the United 
States. Mr. Justice Clifford, notwithstanding the 
natural sensitiveness of his friends on the subject, is 
mentally and physically incapable of ever taking his 
seat upon the woolsack again. He is 77 years old, and 
his health is so precarious that he can hardly be expect- 
ed to long survive. Mr. Justice Hunt’s health is also 
threatening. He has not been upon the bench for two 
years, and will probably never be able to resume his 
duties. He is 70 years old. Mr. Justice Swayne, 
although in good health, is 76 years old, and it is un- 
derstood that he will retire within a year. Mr. Justice 
Strong is also in good health, but he is seventy-two 
years old and it is understood that he, too, will retire 
after the 4th of March and take advantage of the full 
pension allowed by Jaw. Thus Mr. Garfield will have 
the appointment of four new judges, a responsibility 
he ought nut to regard lightly. Of course only Re- 
publicans will be selected, and the court will then 
stand eight Republicans to one Democrat (Mr. Justice 
Field), who was appointed asa Republican. One of 
these judges should come from New England, one 
from New York, one from Pennsylvania aud one from 
theSouth. Mr. Justice Swayne is from Ohio, but that 
State has the Chief Justice and the South has hardly 
her quota.’’ 


——A comparison of the ages of the English 
judges with those of the judges of the highest 
National court given above may be of interest at this 
time. The list below shows the date of elevation and 
present age of all the Superior Court and chancery 
judges of England. Vice-Chancellor Bacon, the old- 
est of the judges, was raised to the bench in July 
1870, and his present age is eighty-two. The follow- 
ing are the particulars relating to the other judges: 
Raised to the Present 

Bench. Age. 
Nov. 1875 ‘ 
Nov. 1856 ° - % 
Aug. 1868 ° - & 
Nov. 1856 ° » 
Nov. 1873 ° - a 


Baggallay, L. J. . Ps 
Bramwell, L. J. . P 
Brett, L. J. ; ° 
Cockburn, L. C. J. ° 
Coleridge, L. C. J. . 
Cotton, L. J. . June 1877 ° - 659 
Denman,J. . ‘ ° Oct. 1872 P - 61 
Field, J. ° ° ° Feb. 1875 ‘ - 67 
Fry, J. ° ° " May 1877 ° - 653 
Grove, J. ° ° ° Nov. 1871 . - 6 
Hall, V. Cc. . ‘ S Nov. 1873 ° - 66 


Hannen, J. ° . Feb. 1868 ° - 59 
Hawkins, J. ° ° Nov. 1876 ° . 68 
Huddleston, B ° ° Feb. 1875 ° - 63 
James, L. J. e ° Jun 1869 ° . © 

Jessel, M. R. * . Aug. 1873 " - 56 
Lindley, J. May 1872 ‘ - 6&8 
Lopes, J. Nov. 1876 ° . 653 
Lush, J. Nov. 1865 ° 73 


Malins, V. C. 
Manisty, J. 
Phillimore, Sir R. 
Pollock, B. 


Nov. 1876 ° 
July 1867 ° 70 
Jan. 1873 ° - 57 
Stephen, J. ° ° Jan. 1879 ° - 61 
Bowen, J. > . June 1879 ° - 45 
From this list it will be seen that there are eight 
judges who have attained seventy years and upwards, 


ee 


“fe @ 
-1 
to 


e Nov. 1866 


| and eight whose age exceeds sixty. That ageis no test 


of vitality and capacity for work seems proved by 


— Mr. Seymour D. Thompson has been elected a ‘ these latter figures at least. 
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DOMICIL. 





Lord Alvanley commended the wisdom of 
the great jurist Bynkershoek, in not attempi- 
ing to define the meaning of the term ‘‘dom- 
icil.’” The opinion has been expressed by 
many judges that the term can not be satie- 
factorily defined. For instance, it has been 
said by Kindersley, V. C.: ‘*With respect to 
these questions of domicil, there is no precise 
definition of that word, or any formula laid 
down by the application of which to the facts 
of the case it is possible at once to say where 
the domicil may be.’’! And it is curious to 
note that the writers upon this subject, in- 
cluding Vattel, Denizart, Pothier, Savigny, 
Westlake, Story, Phillimore and Dicey, all 
have a different definition to give of this 
term. The latest English writer upon this 
subject, Mr. Dicey, devotes over eight close- 
ly-printed pages to the ‘‘Definition of Dom- 
icil,’’ attempting to show that the word is 
capable of being defined, and pointing out the 
reasons why the writers preceding him upon 
this subject had ‘tmade shipwreck’’ in their 
fruitless attempts to frame a satisfactory 
definition of the term. It must be conceded, 
we think, that Mr. Dicey has succeeded in 
framing a very good definition of this word. 
‘““The domicil of any person is, in general, 
the place or country which is in fact his per- 
manent home; but is in some cases the place 
or country which, whether it be in fact his 
home or not, is determined to be his home by 
arule of law.’’? It is quite possible, how- 
ever, that some subsequent writer will imagine 
that he can improve even upon Mr. Dicey’s 
excellent effort, and wiil urdertake to show 
wherein he, too, ‘‘made shipwreck.’’ But we 
are quite willing to accept it as the best defi- 
nition yet framed, and which is, if not per- 
fect, near enough perfection for all practical 
purposes. 

We propose in this article to direct atten- 
tion to some of the elementary principles 


1 Cockrell vy. Cockrell, 25 L. J. Ch. 730, 731. 
2 Dicey on Domicil, 42. 
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which underlie the law of domicil, as relating 
to married women, infants, wards ard cor- 
porations. Weshall, therefore, merely call at- 
tention to the fact that every person receives at 
birth a domicil of origin which is presumed to 
continue until a new domicil, cailed a domicil 
of choice, is acquired. Premising this much, 
we pass on to the consideration of our sub- 
ject. 

The general tuc of iaw is that the domicil 
of a married woman is during coverture the 
same as, and changes with the domicil of her 
husband ;* and this principle of law is 
sometimes regarded as founded upon the the- 
oretic identity of person and of interest be- 
tween husband and wife, as that relation 
exists in law. That the home of the one 
should be regarded in law as the home of the 
other, tended, so it was said, to strengthen 
this identity of interest. It is sufficient to say 
that this rule of law rests upon the legal duty 
of the wife to follow and dwell with her hus- 
band wherever he goes. Hence the domicil 
of the husband is in law the domicil of the 
wife, even though they live separately and 
in different States.° ‘*The wife is certain- 
lv bound to live with her husband, and 
to follow him wherever he chooses to 
reside.’’"® ‘The husband has the right,’’ 
say the Supreme Court of South Caroli- 
na, ‘‘without the consent of the wife, to 
establish his domicil in any part of the world, 
and it is the legal duty of the wife to follow 
his fortunes wherever he may go.’’? In this 
case it seems the wife had refused to marry 
her husband, and finally yielded her consent 
only upon his solemnly promising that he 
would not take her away from her mother 
while she lived. In reference to this the 
court said: ‘*But she complains that before 
the marriage he entered into a solemn en- 


8 Warrender v. Warrender, 2 Cl. & F. 488; Dolphin 
v. Robins, 7 H. L. C. 390; 29 L. J. (P. M.) 11; Re 
Daly’s Settlement, 25 Beav. 456, 27 L. J. Ch. 751; 
Greene v. Greene, 11 Pick. 410; Hariston v. Haris- 
ton, 27 Miss. 704; Smith v. Morehead, 6 Jones (N. C.) 
Ey., 360; Williams v. Saunders. 8 Cold. 60; Haeketts- 
town Bank v. Mitchell, 4 Dutcher, 516; McAffee v. 
Kentucky University, 7 Bush, 135; Lacey v. Clem- 
ents, 26 Texas, 665; Hicks v. Skinner, 71 N. C. 539, 
543: Dow v. Gould, ete., Manf. Co., 31 Cal. 629. 

4 Barber v. Barber, 21 How. 582. 

5 Hick v. Hick, 5 Bush, 670. 

6 Muller v. Hilton, 18 La. Ann. 1; Neal v. Her 
Husband, 1 La. Ann, 315. 

7 Hair v. Hair, 10 Rich. (S. C.), Eq. 176. 
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gagement, without which the marriage would 
never have been solemnized, that he would 
not take her away from the immediate neigh- 
borhood of her mother, without which her as- 
sent would have been withheld. * * The 
contract of matrimony has its well-understood 
and its well-defined legal duties, relations and 
obligations, and it is not competent for the 
parties to interpolate into the marriage com- 
pact any condition in abridgment of the 
husband’s lawful authority over her person or 
his claim to her obedience.’’ 

Is the wife capable during coverture of ac- 
quiring a domicil distinct from that of her 
husband? At an early day we find the courts 
in New York asking this question, and then 
answering it in the negative.® And in Penn- 
sylvania, Chief Justice Gibson seems to have 
taken the same view of the matter. And in 
a case decided in Kentucky in 1838, it is 
stated that the wife can not have a separate 
domicil.1° The same doctrine was held in 
Alabama." Ina recent English treatise on 
the Law of Domicil, we find the doctrine an- 
nounced without any qualification, that 
‘though a wife may acquire a home for her- 
self, she can, under no circumstances, have 
any other domicil or legal home than that of 
her husband.’’!?_ We find it further stated in 
this same treatise: ‘‘A woman, of what- 
ever age, acquires at marriage the domicil of 
her husband, and her domicil continues to be 
the same as his, and changes with his, through- 
out their married life. The fact that a wife 
actually lives apart from her husband,!* that 
they have separated by agreement," that the 
husband has been guilty of misconduct, such 
as would furnish cefense to a suit by him for 
restitution of conjugal rights,!5 does not en- 
able the wife to acquire « separate domicil.’’16 
While we may accept this as an exposition of 
the English law of domicil in its relation to 
not; neither does it 
pretend to be, a true statement of law of dom- 
icil as it exists in this country. The Amer- 


married women, it is 


8 Jackson v. Jackson, 1 Johns. 424, 432. 

9 See Dorsey v. Dorsey, 7 Watts, 349, 350. 
10 Maguire v. Maguire, 7 Dana, 181. 

11 Harrison vy. Harrison, 20 Ala. 629, 647. 
12 Dicey on Domicil, 107. 

13 Warrender v. Warrender, 2 Cl. & F. 488. 
14 Dolphin v. Robins, 7 H. L. C. 390. 

15 Yelverton v. Yelverton, 1 Sw. & Tr. 574. 
16 Dicey on Domicil, 104, 





ican cases upon this subject are not cited, 
neitaer is any reference made to them. 

In England it seems to be an open question 
whether even a judicial separation (not 
amounting to a divorce) would give the wife 
a power to acquire a separate domicil. For 
we find Lord Kingsdown declaring in the 
House of Lords, that ‘‘if any expressions of 
my noble and learned friend have been sup- 
posed to lead to the conclusion that his im- 
pression was in favor of the power of the 
wife to acquire a foreign domicil (not her 
husband’s), after a judicial separation, it is 
an intimation of opinionin which at present 
I do not concur. I consider it to be a mat- 
ter, whenever it shall arise, entirely open for 
the future determination of the House.’’!7 
The rule, however, is now well settled in this 
country, notwithstanding certain American 
cases to the contrary, which we have already 
noticed, that a married woman may, under 
certain circumstances, acquire a distinct dom- 
icil, separate from that of her husband. 
Where a. married woman residing in New 
York obtained a divorce a mensa et thore, and 
the husband removed from the former State 
into Wisconsin, the Supreme Court of the 
United States held that she was capable of 
acquiring a separate domicil, and could main- 
tain an action in the United States courts 
against her husband for alimony.?® In France, 
where no divorce a wvinculo matrimonii is 
allowable, and only séparations de corps 
are granted, the wife, after such separa- 
tion, is held free to acquire a domicil of 
her own. It is said that the French au- 
thorities are unanimous upon this point. Bou- 
hier says, separation de corps gives to the 
woman the right to go and live where she 
pleases, and to acquire a new domicil.19 Po- 
thier is of the same opinion, saying that ‘‘she 
has the right to establish herself where she 
will, and to take another domicil than that of 
her husband.’’2° And Demolombe says, ‘‘she 
can fix her residence where it seems good to 
her, as far as she will from that of her hus- 
band, even in strange countries.’’2! While 
von Holtzendorf, an acknowledged authority, 


17 Dolphin vy. Robins, 7 H. L. C. 390, 420 
18 Barber v. Barber, 21 How. 582. 
19 Observ. sur la Coutume de Burgogne, ch. 22, No. 
2u1. 
_20 Traite de Mariage, No. 522. 
21 Traite de la Separation de Corps, t. II. No. 498. 
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writing upon this subject in the Journal du 
Droit Internationale Prive, for 1876, says: 
‘“‘Tf the woman exercises this right, she is not 
limited in her choice to her own country, or 
to that of her husband. She can, without dis- 
tinction of frontier, establish herself where 
she thinks best; she can fix her domicil in 
the country or out of the country where her 
husband is domiciled.’” But whatever may 
be the rule in foreign countries, it is well set- 
tled in this country at least, as we have al- 
ready shown, that the wife may acquire a 
separate domicil from that of her husband. 
The question that naturally arises, then, is, 
under what circumstances does she become 
capable of acquiring such a separate domicil? 
And the answer is, that she acquires such ca- 
pacity whenever the nusband has been guilty 
of such dereliction of duty in the marriage 
relation as entitles her to have it dissolved. 
‘*Although, as a general doctrine,’’ say the 
Supreme Court of Rhode Island in the well- 
considered case of Ditson v. Ditson,?* ‘‘the 
domicil of the husband is, by law, that of the 
wife ; yet when he commits an offense, or is 
guilty of such dereliction of duty in the rela- 
tion, such as entitles her to have it either par- 
tially or totally dissolved, she not only may, 
but must, to avoid condonation, establish a 
separate domicil of her own. This she may 
establish, nay, when deserted or compelled 
to leave her husband, necessity frequently 
compels her to establish in a different judi- 
cial or State jurisdiction than that of her hus- 
band, according to the residence of her fam- 
ily or friends.’’ In the language of the Su- 
preme Court of the United States, the rule is 
that ‘‘she may acquire a separate domicil 
whenever it is necessary or proper that she 
should do so. The right springs from the 
necessity for its exercise, and endures as 
long as the necessity continues.’’* 

As to the duty of the wife to follow the 
husband wherever he goes, it seems that a 
distinction is made between a change from 
one State to another within the same 
nationality, and a change which involves an 


24K. 1. 87. 

% Cheever vy. Wilson, 9 Wall. 108, 124. See aiso 
Payson vy. Payson, 34 N. H.518; Hopkins v. Hopkins, 
35 N. H. 474; Jenness v. Jenness, 24 Ind. 355; Dutch- 
er Y. Dutcher, 89 Wis. 659; Craven v. Craven, 27 Wis. 
418; Shafner v. Bushnell, 24 Wis. 372: Gould v. Crow, 
57 Mo. 204; Harteau vy. Harteau, 14 Pick. 181, 185. 








emigration from one nationality to another. 
A distinguished American writer says in ref- 
erence to this point that ‘‘the weight of opin- 
ion is that when this emigration is to a neigh- 
boring civilized State, she is so bound. But 
it is otherwise when the ocean is to be crossed, 
and countries of different type and grade of 
civilization sought. When such questions 
arise, each particular case is to be judged by 
its own circumstances.’’** But itis held that 
the desertion of the husband will not affect 
the domicil of the wife, and a change 
of the wife’s domicil will not change 
the domicil of the husband.2° The 
actual domicil of the wife, where the 
husband is confined in the prison of 
another State, is not the legal domicil of the 
husband ; nor can it be regarded, contrary to 
the fact, as his actual residence, within the 
meaning of the statute regulating the service 
of process.?7 

The general rule of law is, that the domicil 
of dependent persons is the same as is the 
domicil of the persons on whom they are, as 
regards their domicil, legally dependent.?8 
Hence the domicil of a legitimate or legiti- 
mated infant is, during the life-time of the 
father, the same as, and changes with the 
domicil of the father.29 And upon the death 
of the father his domicil continues to be that 
of his infant children.®° And in Guier v. O’- 
Daniel*! it is said that a minor can not acquire 
a domicil of his own until he becomes sui ju- 
ris. In School Directors v. James, Chief 
Justice Gibson says: ‘‘No infant who has a 
parent sui juris, ean in the nature of things 
have a separate domicil. This springs from 
the status of marriage, which gives rise to the 
institution of families, the foundation of all 
the domestic happiness and virtue which is to 
found in tbe world. The nurture and edu. 


24 Wharton’s Confl. of Laws, § 45. 

% Cox y. Cox, 19 Ohio St. 502. 

26 Scholes vy. Murray Iron Works, 44 Iowa, 190; Por- 
terfield vy. Augusta, 67 Me. 556. 

27 McPherson v. Housel, 2 Beas. (N. J.) 35. 

28 Savigny, S. 353, p. 56. 

2 Somerville v. Somerville, 5 Vesey, 749 a.; Sharpe 
y. Crispin, L. R. 1 P. & D. 611; Forbes v. Forbes, 23 
L. J. Ch. 724, e¢ seqg.; Allen v. Thomason, 11 Hum. 
536; Hiestand vy. Kuns, 8 Blackf.345; Wheeler v. Bur- 
row, 18 Ind. 14; McCollemy. White, 23 Ind. 48; Guier 
vy. O’ Daniel, 1 Binney, 349; School Directors v. James, 
2W.&S. SOR, 

30 Trammel! vy. Trammell, 20 Texas, 40f, 

31 1 Binney, 349. 
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cation of the offspring make it indispensable 
that they be brought up in the bosom, and as 
a part of their parents’ family ; without which 
the father could not perferm the duties he 
owes them, or receive from them the service 
that belongs to him.’’ 

Supposing that upon the death of the father 
the mother survives, and changes her dom- 
icil, what effect, if any, would this change 
have upon the domicil of the children? Com- 
plicated and difficult questions might easily 
arise in reference to this subject. It has been 
held that the mother can change the child’s 
domicil during the continuance of her widow- 
hood, provided the change has been made 
without any fraudulent intent upon her part 
to alter the domicil so as to effect a change 
in the law regulating the succession.*? But 
if she has married again, then her power to 
effect a change in the domicil of her children 
is said to be gone.3% In consequence 
of the marriage she loses her own separate 
domicil, and at once acquires that of her sec- 
ond husband. Having no power to change 
her. own domicil save under exceptional cir- 
cumstances, the changes which may take 
place in her own domicil in consequence of 
the acts of her husband can not be allowed to 
affect the domicil of her children by the first 
marriage. It is said that the fiction, which 
assigns to a woman on marriage the domicil 
of her husband, should not be extended so as 
to give to step-children the domicil of their 
stepfather. If an infant’s father dies, the 
infant’s domicil ‘‘follows, in the absence of 
fraud, that of its mother, until such time as 
the mother re-marries ; when by reason of her 
own domicil being subordinate to that of her 
husband, that of the infant ceases to follow 
any further change by the mother, or, in oth- 
er words, does not follow that of its step- 
father.’’™4 

As to the domicil of an illegitimate infant, 
the rule is that it follows the domicil of its 
mother. For example, the illegitimate son 
of an Englishman and a Frenchwoman dom- 
iciled in England acquires a French domicil 
when the mother resumes her French domicil, 


32 Carlisle v. Tuttle, 30 Ala. 613. 

33 Johnson v. Copeland, 35 Ala. 526. 

34 Ryall v. Kennedy, 40 N. Y. (8. C.) 347, 360. 

% Potinger v. Wightman, 3 Mer. 67; Holyoke v. 
Hoskins, 5 Pick. 20. 





although the father may continue to reside in 
England.%6 

But cana guardian effect a change in the 
domicil of his ward? The answer to be 
given to this question has been regarded as 
somewhat doubtful. ‘*The power,’ says an 
English authority, ‘‘the power of a guardian 
to change at all the domicil of his ward, is 
doubtful. In the one recorded English case 
on the subject, the guardian was also the 
mother of the children. As a matter of com- 
mon sense, it can hardly be maintained that 
the home of a ward is in fact, or ought to be 
as a matter of convenience, identified with 
the home vf his guardian, in the same way in 
which the home of a child is naturally identi- 


‘fied with that of his father. Should the ques- 


tion ever arise, it will probably be held, that 
a guardian can not change the domicil of his 
ward, and almost certainly that he cannot do 
this, unless the ward’s residence is as a mat- 
ter of fact that of the guardian.’’** ‘*The one 
recorded English case,’’ on the subject is 
that of Potinger v. Wightman.** In the case 
of Douglas v. Douglas,®® it is said: ‘It 
seems doubtful whether a guardian can 
change an infant’s domicil. The difficulty is 
that a person may be guardian in one place, 
and not in another.’’ By the Code Napo- 
leon,*® and by the civil code of Louisiana,+! 
a guardian imparted his own domicil to his 
rard. While on the continent of Europe, it 
is generally held that ‘neither the guardian 
nor,the mother can change the child’s dom- 
icil, but that it remains as fixed by the 
father’s death until the child becomes sui 
juris. *2 

In this country, on the other hand, it is 
held that, while the guardian can not change 
the ward’s domicil with a fraudulent or in- 
jurious intent, yet he may make the 
change in the absence of any proof that the 
change was injurious to the interests of the 
ward, and that it was not done for the pur- 
pose of affecting the descent of the ward’s 


36 See Forbes vy. Forbes, 23 L. J. Ch. 724. 

37 Dicey on Domicil. 

38 3 Mer. 67. 

39 L. R. 12 Eq. 617, 625. 

40 Liv. I, i. t. iii. ch. 108. 

41 Art. 48. 

42 Denisart Domicile, § 2; Boullenois, ii., p. 69; Bar, 
§ 31; Foelix, i., pp. 54, 55, 94. 

43 Trammell vy. Trammell, 20 Texas, 406. 
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property in case of his death.** In Holyoke 
v. Haskins,* the Supreme Court of Massa- 
chusetts decided that under the laws of that 
State, a guardian had the same power over 
his ward that a parent had over his child. He 
had the custody of his person, and the right 
to appoint the place of his residence. The 
court. therefore, held that the domicil of an 
idiot could be changed by the direction of 
his guardian, or with his assent, express or 
implied. In a case in Ohio the Supreme 
Court of that State say that, ‘‘although it 
was once a greatly controverted question, yet 
it is now settled that he [the guardian] has 
even a right to change the domicil of his 
ward.’’46 And in a recent case in Vermont, it 
was held that the guardian could change the 
domicil of his insane ward ; that by his guard- 
ianship he became substituted for his ward, 
and was empowered to act for him in the 
management of his property, in fixing the 
locality of his person, and in determining his 
domicil. ‘‘By the civil law,’’ said the court, 
‘‘minors retain the domicil of their parents at 
the time of their decease, although they 
afterwards remove with the consent of their 
tutors, curators or relations, because, by the 
civil law, they are not permitted to change 
the order of their succession to the personal 
property, which depends on the law of their 
domicil. But under our statute the right of 
inheritance is not changed or affected by any 
change of domicil by the heir.’”’47 In Indi- 
ana, on the other hand, it was in effect de- 
cided that a guardian could not change the 
domicil of the ward.“ But we think it must 
be conceded that the weight of authority in 
this country, is in favor of his right to make 
the change. Where a father domiciled in 
Connecticut made his will, appointing a New 
York guardian for his daughter, and it was 
manifest from the will that he expected and 
intended that during her minority she should 
reside in New York under the care of her 
guardian, it was decided that the domicil of 
the daughter was changed from Connecticut 
to New York, and that the question did not 
depend upon the determination of any ques- 


44 Wheeler y. Hollis, 19 Texas, 522; s. c., 33 Texas, 


45 5 Pick. 20. 

46 Pedan vy. Robb, 8 Ohio, 227, 229. 

47 Anderson y. Estate of Anderson, 42 Vt. 350. 
48 Hiestand y. Kuns, 8 Blackf. 345. 





tion as to her power while a minor and a 
ward, or the power of her guardian to choose 
or create a new or another domicil. 

The domicil of a corporation is entirely 
distinct from the domicil of the persons who 
compose it.49 A corporation has its domicil 
in the State or country which created it.5° In 
the language of ‘he Supreme Court of the 
United States in the celebrated case of Bank 
of Augusta v. Earle:5! ‘‘A corporation can 
have no legal existence out of the boundary 
of the sovereignty by which it is created. 
It exists only in contemplation of law, and by 
force of law; and where that law ceases to 
operate, and is no longer obligatory, the cor- 
poration can have no existence. It must 
dwell in the place of its creation, and can not 
migrate to another sovereignty.’’ In Indiana 
the court said that a corporation created by 
that State, and therefore domiciled within it, 
can not change its domicil without the consent 
of the State creating it.°* In a case in New 
York, the Court of Appeals held, where a 
foreign corporation had sought and obtained 
the privilege of carrying on its business there 
under regulations fixed by the statutes of that 
State, and had established there a permanent 
general agency, and conducted its business 
as a distinct organization in the same manner 
as domestic corporations, that as to the busi- 
ness transacted in New York, the corporation 
was to be regarded as domiciled and subject 
to the same obligations and liabilities as do- 
mestic institutions.** 

The United States in its sovereign capacity 
has no particular place of domicil, but pos- 
sesses, in contemplation of law, a ubiquity 
throughout the Union. It has been held, 
therefore, that debts due by it are not to 
be treated like the debts of a private debtor, 
which constitute local assets in his own domi- 
cil, and that they have no locality at the seat 
of government.*4 


49 See Calcutta Jute Co. vy. Nicholson, 1 Ex. D. 428, 
446; whose domicil was English although its share- 
holders resided in France and Italy, as well as in 
England. 

50 2 Potter on Corporations, § 611, c., p. 739. 

5113 Pet. 519. 

52 Aspinwall y. Ohio, ete. R. Co., 20 Ind. 492. 

53 Martine vy. International Life Ins. Co.,53 N. Y. 
339. 

54 Vaughan y. Northrup, 15 Pet. 1. 
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THE DISCRETION OF STOREKEEPERS IN 
SERVING CUSTOMERS. 


A subscriber in Ohio asks: 

Has the proprietor of a store the right to refuse to 
sell goods toa particular person, and to order him 
from his store without giving any reason therefor? 
Is not the interior of a store on a public street, and 
at the time crowded with customers, a “public place” 
where any one engaged in purchasing has a right to 
be if he behaves himself? Can the storekeeper, 
threugh enmity or spite, refuse to sell] to such per- 
son, and command him to leave the premises? 


Our answer to the first and third of these 
queries is, Yes; to the second, No. We can 
imagine no ground upon which an ordinary store- 
keeper or merchant could be preceeded against 
under the circumstances stated. Neither of them 
is exercising a public employment, and therefore, 
whether or not he shall make a contract with a 
particular person is purely a question for his own 

edetermination; and the law will no more force a 
dry-goods dealer or a boot-maker to sell to any of 
the public, than it will force a real-estate owner 
to sell his land to any one who may desire to pur- 
chase it. In order that there shall be a duty upon 
a person to serve all indiscriminately, he must be 
exercising a public occupation, and so a common 
carrier or an inn-keeepr would be liable to an 
action for refusing to carry or to entertain a cus- 
temer who presented himself and was refused 
carriage or accommodation. But a store-keeper 
does not pursue a public occupationin this sense, 
and therefore in the case stated, if the party 
whom he ordered from his stere did not obey, he 
would have the right to employ reasonable force 
to remove him, just as he would have the right to 
eject an intruder from his dwelling house. We 
have no doubt at alJl that among those not learned 
in the law, there is a popular impression that 
there is a distinctien between a private house and 
a stere in this respect; but nothing could be more 
mistaken. 

In a recent issue of the Law Times the question 
was discussed whether or not a saloon keeper— 
ealled in England a licensed victualler—was 
under the commen-law ebligations of an inn- 
keeper; and incidentally the status of tradesmen 
in general was referred to. ‘A belief seems ex- 
tensively to prevail,’’ said the writer, ‘‘that a 
licensed victualler is bound by law to serve any 
well-conducted person who is willing to pay for 
the same with any of the commodities in which 
he deals, and that his refusal subjects him to be 
liable to be indicted. We believe that this error 
arises from a misapplication of the doctrine of 
the common-law liability of inn-keepers, who are 
under a legal obligation to furnish a traveler with 
every thing according to their means, which he, 
the traveler, has occasion for, while on his way. 
This liability is strictly confined te the keepers of 
inns, which, in their origin, were instituted for 
passengers and wayfaring men; and hence a 
house which is merely kept for the sale of liquors, 
not purporting to be used as a piace of rest and 
accommodation for travelers—as a tavern, coffee- 





shop, eating-house, or even an hotel where guests 
are accommodated with lodgings for a fixed term 
and price—are not within the definition of an inn. 
Unless, therefore, a licensed victualler’s house 
can be designated an inn, the common-law liabil- 
ity to entertain, or serve even, a traveler does not 
arise. Is there then any liability upon a licensed 
victualler, who is not also an inn-keeper, to serve 
any one of the public who may require any of the 
goods he purports to sell? We know of no such 
provision either by statute or at common law. 
We take it, that any tradesman who deals in any 
commodity whatever, is at perfect liberty to sell 
or not to sell his goods according to his whim and 
pleasure, and that he has an undoubted right to 
say to any person who desires to make a purchase, 
‘I decliné to part with my goods to you.’ Buy- 
ing and selling is a matter of contract, and until 
both vendor and purchaser are of one mind, no 
contract arises. Where, indeed, a tradesman— 
say a hatter—tickets a hat in his show window at 
a certain price, say 10s., it is an offer to all the 
world that for that sum he will part with the 
article. And if, before that announcement is with- 
drawn, one of the public goes into the shop and 
offers 10s. for the said hat, it may be said that the 
contract is complete, and the hatter is bound to 
hand over the article for the price announced. In 
this way a tradesman may be said to be bound to 
sell the article to the intending purchaser. But 
in no other way can a tradesman be required to 
part with any portion of his stock-in-trade. That 
tradesmen almost uniformly do part with the 
goods in which they deal to any of the public who 
may require them, does not affect the question of 
the legal right and liability. Does the trade 
therefore of a licensed victualler differ in this par- 
ticular from that of any other tradesman? ‘The 
fact of his being licensed to sell liquors is not one 
of any consequence. The license is for fiscal pur- 
poses, and does not in any -way affect the question. 
There is only one plausible argument which we 
have heard advanced in support of the liability, 
founded upon the 18th section of 35 and 36 Vict. 
ch. 94, which enacts that ‘any licensed person 
may refuse to admit to and may turn out of the 
premises in respect of which his license is grant- 
ed, any person who is drunken, violent, quarrel- 
some, or disorderly, and any person whose pres- 
ence on his premises would subject him te a pen- 
alty under this act.’ But it is clear that this 
power of summary ejectment was intended as a 
means of securing order and good behavior upon 
premises peculiarly liable to be the scenes of dis- 
turbance, and was not intended as conferring an 
implied right upon all persons not misbehaving 
themselves te remain upon the premises, much 
less to demand to be served with drink.”’ 

But this question has been put beyond doubt in 
England by the recent decision of the Court for 
Crown Cases Reserved, in the case of Reg. v. Ry- 
mer, L. R. 2Q. B. Div. 136. The defendant was 
the proprietor of the Sea House Hotel, attached 
to which and under the same roof and license, 
and open to the street by a separate door, was a 
refreshment bar called the Carlton, along which 
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ran a counter with an open space in front of about 
ten feet wide. The hotel was used for the accom- 
modation of visitors desirous of sojourning there, 
and the bar for the refreshment of those casually 
passing by, the one being divided from the other 
by the counter in question, the attendants having 
access from the hotel, and serving from behind 
the counter. The prosecutor, who was a house- 
holder living in the same town, within twelve 
hundred yards of the defendant, had been in the 
habit of coming to the premises of the defendant 
accompanied by two dogs. One of the two wasa 
savage dog, and generally wore a muzzle; the 
other of the two was a quiet animal. On the 6th 
March the prosecutor went into the refreshment 
bar, ieading the quiet dog in a chain, and de- 
manded refreshment, asking for a glass of whisky, 
but was refused by the person attending the bar 
by order of the defendant. The same occurred on 
the 7th and 8th, when he again went into the 
refreshment bar, leading the same dog in leash, 
and demanded refreshment, tendering the money 
in payment, but was again refused by order of the 
defendant. On each occasion the bar was open, 
the hour was proper, and the order in itself rea- 
sonable. It was not proved that the prosecutor 
was a traveler in any sense. It was contended at 
the trial on the part of the prosecutor that, by re- 
fusing to provide him with refreshments, the de- 
fendant had committed an indictable offense. 
The chairman declined to stop the case, and the 
jury found the defendant guilty. Chief Baron 
Kelly, in delivering his judgment, said: ‘In this 
case, if there was any reasonable ground for doubt, 
we should regret that the case had not been ar- 
gued by counsel. But fortunately, though the 
case is of importance, it presents no difficulty 
whatever. The indictment charges the defend- 
ant that, being an innkeeper and under the obliga- 
tion to receive the prosecutor in his inn, he re- 
fused todo so, without having any reasonable 
cause or excuse for such refusal. The questions 
arise: first, whether the place in which the pros- 
ecutor claimed to be received and served was an 
inn; secondly, whether the prosecutor was a tray- 
eler; and, thirdly, assuming both these questions 
answered in the affirmative, whether the defend- 
ant’s refusal was without reasonable cause. As 
to the first question, whether the place in ques- 
tion was an inn, we must look to the facts. The 
defendant was the proprietor of an hotel, and if 
the prosecutor had been refused the accommoda- 
tion in the hotel, the case might have been differ- 
ent; but he was not. The place in question, 
knewn as the Carlton, was under the same roof 
as the hotel, but was entirely separate from it, 
with a separate entrance, and appears to have 
been a.mere shop in which spirits are retailed 
across acounter. * * * * Such aplace is not 
an inn within the meaning of the common-law 
rule. An inn is a place ‘instituted for passengers 
and wayfaring men’ (Calye’s Case, 1 Smith’s L. 
Cas. 122); a tavern is not within the definition. 
In such a place as this,no one has a right to insist on 
being served, any more than in any other shop. There- 
fore on this ground, even if it stood alone, the 





. 


conviction must be quashed. The secerd ques- 
tion is whether the prosecutor was a traveler? 
I need hardly cite authorities to show that it is 
essential to such a prosecution that the prosecutor 
should be a traveler. If any be wanted, the case 
of Rex v. Llewellyn, 12 Mod. 445, in which an in- 
dictment was held bad for want of an allegation 
to that effect, is an express authority upon the 
point. Here the prosecutor was not a traveler in 
any sense whatever.’? ‘The other members of the 
court, consisting of five judges, concurred. Al- 
though in this case the reason for refusing te 
serve the customer was the dog, the judgment did 
not, as we have seen, proceed upon that ground, 
but upon the ground that the defendant was not 
an inn-keeper and the prosecutor not a traveler. 
This being so, in the language of the Chief Baron, 
above cited, and which language cevers eur 
correspondent’s question: ‘‘In such a place as this, 
no one has a right to insist on being served any 
more than in any ether shop.”’ 








EMINENT DOMAIN — DIVERSION OF PRI- 
VATE WATER-COURSE BY CITY — AS- 
SESSMENT—ILLEGAL TAX PAID UNDER 
COMPULSION. 





MURPHEY v. MAYOR, ETC. OF WILMINGTON. 





Delaware Court of Errors and Appeals, June Term, 
1880. 


1. The diversion of a private water-course by a munic- 
ipal corporation for the purpose of general drainage, 
atthe instance and with the acquiescence of the own- 
ers, is not an exercise of the right of eminent domain, 
nor ataking of private property for public use without 
compensation. 


2. When the power is expressly given to it by its 
charter, such corporation may levy the eost of local 
improvements by assessments, in whole orin part, on 
the property specially benefited. 


8. The collection of such assessments will not be pro- 
hibited by injunction, except under special circum- 
stances, such as leave the complainant without any 
remedy at law and bring his case under some one of 
the recognized heads of equity jurisdiction, as of fraud, 
irreparable injury, clouding title to real estate, or the 
prevention of a multiplicity of suits. 


4. A lien or incumbrance that clouds a title to real es- 
tate, so as to entitle the owner to relief in equity, is one 
that is regular and valid on the face of the proceedings, 
butis in fact irregular and void from circumstances 
which have to be proved by extrinsic evidence. If the 
invalidity of the assessmentis apparent on the record 
of the proceedings by which it was laid, and requires 
no proof aliunde to show it, such assessment does not 
cast a cloud upon title, andthe remedy of the owner is 
in a court of law. 


5. If a city ordinance imposes certain conditions 
which must be complied with in order to make a valid 
assessment or tax, the neglect or omission of the city’s 
officers or agents to comply with any one ef the condi- 
tions renders the tax void; and should the payment of 
an invalid tax be enforced by a threatened or actual 
sale of property, real or personal, the owner may pay 
the amount of the tax under protest and bring his ac- 
tion against the city to recover back the amount se 
paid, or he may have an action of trespass for the re- 
covery of damages; or, where real estate has been solé 
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under a tax levy, the owner may test the validity of the 
tax by an action of ejectment. Another remedy is by a 
writ of certiorari. 


6. Equity will interpose to prevent a multiplicity of 
suits, but multiplicit;7 does not mean multitude, and an 
injunction will not be granted where the object is to 
obtain a consolidation of actions, or to save the ex- 
pense of separate actions. 


Action to restrain the collection of a tax 
brought in the Court of Chancery for Newcastle 
County by William A. Murphey and others 
against the Mayor and City Council of Wilming- 
ton and others. From a decision of the chancel- 
lor dismissing the bill, complainants appealed. 

Edward G. Bradford, for appellants; Samuel A. 
MacAllister, for respondents. 

WALES, J., delivered the opinion of the eourt: 
The appellants, who were complainants below, 
obtained a preliminary injunction restraining the 
defendant corporation from enforcing the pay- 
ment of an assessment which had been laid on 
certain real estate belonging to complainants, on 
Monroe street, in the City of Wilmington, for the 
construction of a public sewer. After a hearing 
before the chancellor, on bill, answer and deposi- 
tions, the bill was dismissed, and thereupon an 
appeal taken to this court. The transactions 
which led to the application for an injunction are 
fully set forth in the bill, but the material charges 
on which the complainants rely for equitable re- 
lief, are that the city’s officers and agents acted 
without lawful authority, both in the construction 
of the sewer, and in the manner and mode of 
laying the assessment, and that the latter is there- 
fere illegal and void. It is charged that the 
sewer was made for the purpose of diverting a 
small water -course which had previously flowed 
through a portion of the property now assessed, 
and not for the purpose of general drainage; that 
the diversion ef the water-course was the exer- 
eise of the right of eminent domain without au- 
thority, the city government not being invested 
with legal power to divert the stream; and that, 
even admitting the possession of the power, the 
assessment was illegal and void, by reason of the 
neglect or failure of an officer of the city to per- 
form an essential duty in relation thereto, the 
performance of which duty was necessary to the 
making of a legal and valid assessment. It ap- 
pears from the papers on file that the water-course 
was not only of no value to any of the complain- 
ants, or to the former owners of the assessed 
property, but by reason of its being an outlet for 
the refuse of factories and slaughter-houses 
located higher up the stream, was at times a posi- 
tive nuisance, so that one or more of the com- 
plainants, with some sixty residents in the same 
neighborhood, signed a petition addressed to the 
city council, requesting that a culvert might be 
constructed to carry off by perfect drainage all 
the water coming from above, and thus prevent a 
continuance of what the petitioners represented 
te be a source of danger to the public health. The 
fact is not disputed that the petitioners contem- 
plated the construction of the sewer in Monroe 
street, as being the best and most effectual means 





of removing the difficulties and annoyances of 
which they complained. The sewer was made 
under and along Monroe street, from a point 
above to a point below the complainant’s land, at 
a cost of $7,266.35, being at the rate of $9.98 per 


lineal foot, and. the water-course being turned 
into it, the nuisance was entirely abated. There 


was some attempt to show that the city was in 
fault in causing the nuisance by not keeping that 
part of the water-course which was below the 
complainant’s land open and unobstructed, and 
thus backing up the waters, but the evidence does 
not sustain this. The surface of some cof the 
complainants’ land was depressed below the 
banks of the stream and the grades of the sur- 
rounding streets, making a basin in which, during 
heavy rains, the flooded waters would collect and 
remain until carried off by absorption or evapora- 
tion. On the completion of the sewer a state- 
ment of its cost was presented to the city council, 
which body ordered that one-half of the said cost 
should be paid out of the city treasury, and di- 
rected that a portion of the remainder, amounting 
in all to $1,036.92, should be charged against **the 
estate of John Montgomery.”’ a former owner of 
the land, now belonging to the complainants, and 
of which he had died seized and intestate. The 
property had descended to the children and heirs 
of John Montgomery, and had continued in their 
possession as co-parceners until a short time before 
the entry of the assessment upon the lien book of 
the city. The description in the lien book is a 
general one, being for 257.8 feet on the west side 
of Monroe street, between Seeond and Front 
streets, and for 157.8 feet on the south-east cor- 
ner of Second and Monroe streets. The com- 
plainants, by claiming ownership of the assessed 
property, have established its identity, and thus 
removed any objection to the generality and in- 
definiteness of its description. 

The answer, admitting property in the com- 
plainants, and the diversion of the water-course, 
claims that the latter was done at the instance 
and with the knowledge and approval of the 
complainants; that the sewer was made for gene- 
ral drainage, and that the assessment was regu- 
larly and legally imposed. The cost of the sewer 
was reported to the city council on May 29, 1873, 
and the matter of the assessment appears to have 
been considered by that body at several subse- 
quent meetings until September 11, 1873, when it 
was finally approved and ordered to be entered 
on the lien book. In the meantime, in the month 
of June, in the same year, the assessed property 
was sold at public sale, by an agent duly ap- 
pointed for that purpese by the heirs ot John 
Montgomery. The land was divided into build- 
ing lots and sold to sundry purchasers, npw the 
complainants. The agent retained out of the 
proceeds of the sale a sufficient sum to pay the 
assessment, in fulfillment of a condition pre- 
viously announced, that the assessment would be 
paid, and the land sold ‘‘clear.”’ Part of the 
money so retaixed by the agent he afterward paid 
over to the heirs, who protested against the valid- 
ity of the city’s claim. One of the purchasers 
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and a party to the bill deposed that the value of 
the property was increased $3,000 by the sewer. 

An amendment to the charter of Wilmington, 
passed January 30,1866, confers upon the city 
council the entire jurisdiction and control of the 
drainage of the city, with power to pass ordin- 
ances for the opening of gutters, drains and 
sewers, and for the regulating, maintaining, 
cleansing and keeping the same and the natural 
water-courses, runs and rivulets within the city 
limits, open, clear and unobstructed, and for the 
entry upon private land forsuch purposes, and by 
general regulations to prescribe the mode in 
which the work shall be done, and who shall bear 
the expense thereof, andin its discretion to assess 
the costs thereof upon the persons and property, 
real and personal, of those particularly bencfites 
thereby, or of those holding lands through, or 
along which, drains and water- 
courses shall flow or pass, and prescribe the mode 
of collection thereof. The statute provides that 
private property shall not be taken for public use 
Without just compensation, but is silent as to 
mode in which such compensation shall be ascer- 
tained. A city ordinance passed June 21, 1866, 
by virtue of the authority thus given, sets out 
detail the manner in which the cost of construct- 
ing sewers, ete., shall be assessed. It makes it 
the duty of the street commissioner to keep an 
accurate acco nt of the cost of such construction, 
and through the street eommittee, to report the 
same gether with alist of the 
persons and estates particularly benefited thereby, 
as well as of those holding lands through, or 
along which, said sewers shall pass, and an esti- 
mate of the value of the lands upen which said 
expense ought to be assessed, the said value to be 
estimated independently of buildings or improve- 
ments. The city council may. or may not, order 
any part of such expense to be paid out of the 
general fund, and the whole or remainder, as the 
case may be, shall be apportioned among those 


said sewers, 





the 


to the council, tos 


persons and estates particularly benefited, or 
among those holding lands along which the 


sewer sliall pass. If the owners be unknown, the 
assessment shall be generally against the lot or 
premises by particular or general description. 
The assessment, being approved by council, shall 
be entered on the lien book, and may be collected 
by warrant under the hand and seal of the mayor. 

The bill denies the authority of the city to lay 
a special tax for the payment of the sewer, and 
assumes that the expense should be wholly de- 
frayed out of the funds produced by general tax- 
ation. But the position most earnestly contended 
for by the complainants is, that the city having 
constructed a work partly for an unlawful object, 
namely, the diversion of a natural water-course 
without license from the owners thereof, such un- 
licensed act of diversion, being outside of its 
chartered powers, taints the entire work with 
illegality, and no portion of the expense can be 
lawfully assessed on the property holders, not- 
withstanding that another anda lawful end may 
have been intended at the same time. The doc- 
rine insisted om is, that where atax or assessment 





is laid partly for a legal and partly for an illegal 
purpose, and such tax or assessment is entire and 
indivisible, the whole tax or assessment is illegal 
and void. The evidence, however, does not war- 
rant the application of this principle to the 
present case. The city had the power, under the 
statute of 1866, to regulate and change the flow 
or direction of the natural drains and water- 
courses Within its limits, to construct sewers and 
to assess the cost upon the owners of property 
specially benefited. No authority is given to in- 
vade or appropriate private property without 
compensation; this is expressly prohibited. It is 
true, the statute dees not point out any way of 
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pied several months, and its uses and objects were 
well known. No attempt was made to interfere 
with the wo nor was the diversion of the 
water-course objected to. Some of the complain- 
ants requested the city council to carry off by 
perfect drainage the waters coming from above, 
and no word of disapproval was heard until-the 
parties benetited were called upon to contribute 
to the payment of the expense. These facts ad- 
mit of but one interpretation. The diversion 
having been made with the consent and approval, 
and to the evident advantage of the property 


owners, the action of the defendant corporation 
was noi water-course 
had no existing or prospective value for the driv- 
ing of machinery or for domestic uses, and by its 
continuance in its old channel, rendered the lots 
through which it Its appro- 
priation by the city was more of a public burden 
than a public benefit, while it afforded a speeial 
and advantageous relief to the lot-owners. Such 
an appropriation, under all circumstances, does 
not fall within the definition of the exercise of 
the right of eminent domain. We may. there- 
fore, dismiss the further consideration of the want 
of power in the city, under the statute of 1866, to 
make the diversion complained of, and direct our 
attention to the other points presented on behalf 
of the complainants. ; 

That the expense local improvements in a 
town or city may be met by local assessments, in 
whole or in part, appears to be so well established 
Stroud v. Philadel- 
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illegal or ? / vires. Lhe 


(lowed, unsalable. 





of 


as to require no discussion. 
phia, 61 Pa. St. 255; 2 Dill. on Mun. Corp. 596 
and notes. But when, under what conditions, 
and to what extent a court of equity should inter- 
fere to prevent the collection of such assessments, 
are questions which have not been nniformly de- 
cided. The inconvenience and confusion which 
might be caused by an indefinite delay in the re- 
ceipt of municipal or other public revenues, and 
the serious embarrassments that might follow 
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such delay, are obvious, and courts of equity have 
therefore been disinclined to put any obstacle in 
the way of their prompt collection, except under 
special cireumstances, such as left the complain- 
ant without any remedy at law, or where it was 
clear that the tax had been imposed without 
authority and was absolutely void. Even in the 
latter case, where the only question is one of ex- 
eess of authority, depending on purely legal 
principles, it is doubtful whether equity should 
interpose. Those courts which most closely ad- 
here to the distinctions between legal and equita- 
ble jurisdiction have generally refused to interfere 
by injunction with municipal assessments, except 
in cases which come under some one of the recog- 
nized heads of equity jurisdiction, and the doc- 
trine is universally accepted that the collection of 
tax will not be enjoined except upon the clearest 
grounds. The most important question, there- 
fore, to be considered, is that of jurisdiction; for 
though the arguments addressed to us by coun- 
sel were chiefly directed to other matters, this 
question was not waived, but it was expressly 
contended on the part of the city that the com- 
plainants, whatever might be their rights in a 
court of law, were not entitled to redress in a 
court of equity. 

The complainants insist upon their right to an 
injunction for the reason that the assessment be- 
ing illegal and void, a threatened sale thereunder 
for its collection easts a cloud upon their titles 
which they have no adequate legal remedy to re- 
move; that such sale would cause them an irre- 
parable injury; that some of the complainants 
having only an equitable title are absolutely 
without remedy at law; and that to refuse the 
writ would lead to circuity of action and a multi- 
plicity of suits. These are recognized heads of 
equity jurisdiction, and we are to inquire whether 
the complainants’ case falls under any one of 
them. 

Is this assessment a cloud upon their titles? It 
is not every irregular or even void assessment 
that clouds a title. A lien or incumbrance, to 
throw a shadow upon title to real property so as 
to give the owner a right to relief in equity, must 
be one that is regular and valid on its face, but is 
in fact irregular and void from circumstances 
which have to be proved by extrinsic evidence. 
The test is well defined in Heywood v. City of 
Buffalo, 14 N. Y. 539, to be where there is an 
apparent validity in the incumbrance, and a 
total invalidity in fact, which can only be proved 
by evidence aliunde. If the authority under which 
the assessment was made is unconstitutional, or if 
the power to tax is conceded, and the officers in- 
trusted with the duty of fixing the tax rate have 
exceeded their authority, or if from any other 
cause, appearing on the face of the proceedings, 
the tax is irregular and void, it will not affect the 
title, the defect being visible and undoubted. But 
a tax may be, from all that appears to the con- 
trary, entirely regular and valid; the authority to 
levy it may be undisputed; and every preliminary 
step, necessary to be taken by way of notice to the 


owners of property and its valuation, the amount | 





of revenue to be raised and the fimal appertion- 
ment, may have been, on the face of the record, 
in strict compliance with the requirements of the 
law—and yet, by reason of fraud, corruption or 
neglect on the part of the officer making the as- 
sessment, the tax is void. The record may be 
false. Notice to owners and valuation of property 
may not, in fact, have been made, or the assessing 
ofticer may have conspired to make an unjust and 
partial assessment. An assessment or tax made 
and levied in the manner supposed, being appar- 
ently regular and legal, and in reality arbitrary 
and corrupt, but requiring extrinsic evidence to 
establish the fact, casts a cloud upon title. The 
contention here is, that the statute of 1866, which 
grants power to the city to regulate or change, 
within its limits, the course of natural rivulets, te 
construct sewers and assess the costs upon the 
parties specially benefited by the improvement, is 
unconstitutional, in so far as it undertakes to give 
the right of taking private property without pro- 
viding any mode for ascertaining the amount of 
compensation to be paid to the owner; and that 
waiving this objection, and admitting the statute 
to be valid, certain conditions precedent, pre- 
scribed by the city ordinance, and which must be 
observed in order to make a legal assessment, 
have not been complied with. It is the duty of 
the street commissioner, under the ordinance, 
when he reports to the city council the cost of 
constructing a sewer, to present at the same time 
an estimate of the value of the lands upon which 
suid expense ought to be assessed, the value of 
such lands to be estimated independently of any 
buildings or improvements thereon. It is charged 
that the commissioner failed to perform his duty 
in this respect, and that the records and proceed- 
ings of the city council do not show, nor does it 
appear from any other source, that the required 
estimate of value was made or presented. The 
only answer to this is the presumption that official 
duties have been regularly fulfilled. Without en- 
tering into any inquiry as to the effect of this al- 
leged omission of duty by the commissioner, it is 
sufficient to know that the omission appears on 
the face of the proceedings. Conceding, then, all 
that is claimed by the counsel for the compiain- 
ants, the assessment is void by reason of its inhe- 
rent defects. An unconstitutional law eonfers no 
authority, and if a city ordinance imposes certain 
conditions which must be complied with in order 
to make a legal tax, the failure to comply with 
any one of the conditions renders the tax void, so 
that on one hand, the city council having acted 
without authority, and on the other, in violation 
of its own self-imposed restrictions, the assess- 
ment is not binding, creates no lawful lien, and 
does not cloud the titles of the complainants. 
But all these matters are wholly within the juris- 
diction of a court of law, to be determined by an 
examination of the statute, an inspection of the 
journals and records of the city government con- 
nected with this particular assessment, and do not 
eall for any outside evidence for the purpose of 
ascertaining the validity of the tax. Authority in 
support of this view of what makes a clouded title 
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may be found in the opinion of Chanceller Wal- 
worth, in Wiggin v. Mayor of New York, 9 Paige, 
23, a case involving the validity of an assessment 
for the opening of astreet. ‘If the whole pro- 
ceedings,”’ says the chancellor, ‘‘in relation to the 
opening were absolutely void in law, and that fact 
appears upon the face of the ordinance itself, a 
sale for the assessment upon the claimants’ lots 
would not even create a cloud upon his title. For 
as every person must be presumed to know the 
law, a proceeding which is upon its face not only 
illegal, but absolutely void, does not constitute a 
cloud upon the title to real estate against which 
a court of equity will relieve.”’ In Van Doren v. 
Mayor of New York, 9 Paige, 389, the same emi- 
nent judge, reaffirming tbe principle of the pre- 
vious case, adds: ‘A valid legal objection 
appearing upon the face of the proceedings, 
through which the adverse party can alone claim 
any right to the complainants’ land, is notin law 
such a cloud upon the complainants’ title as can 
authorize a court of equity to set aside or stay 
such proceedings. But where the claim of the 
adverse party to the land is valid upon the face of 
the instrument, or the proceedings sought to be 
set aside, as where the defendant has procured 
and put upon record a deed obtained from the 
complainant by fraud, or upon a usurious consid- 
eration, which require the establishment of ex- 
trinsic facts to show the supposed conveyance to 
be inoperative and void, a court of equity may 
interfere and set it aside as a cloud upon the real 
title to the land.’’ The chancellor cites Simpson 
v. Lord Howden, 3 My. & Craig. 97, in which it 
was decided that there is no jurisdiction in equity 
to order a legal instrument to be delivered up, on 
the ground of an illegality which appears upon 
the face of the instrument itself. In Pixly v. 
Huggins, 15 Cal. 127, it was held thatif the sale 
which it was sought to restrain is such, that in an 
action of ejectment brought by the purchaser un- 
der the sale, the real owner would be obliged to 
offer evidence to defeat a recovery, then such a 
cloud would be raised as to warrant the interfer- 
ence of equity to prevent the sale. High on In- 
junction, § 272, recognizes the same rule as settled 
by the general current of authorities which draw 
a distinction between cases where the invalidity 
or illegality charged as the cloud is shown by ev- 
idence dehors the record, and where it appears 
upon the face of the proceedings. And while in 
the former case the relief is freely granted, in the 
latter, courts of equity will not interfere. To the 
same effect is Heywood v. City of Buffalo, already 
cited, approved by Ewing v. St. Louis, 5 Wall. 
413, and by Dows vy. Chicago, 11 Id. 108. In 
Ewing v. St. Louis, the court say, that with the 
proceedings and determinations of inferior boards 
or tribunals of special jurisdiction courts of equity 
will not interfere, unless it should become neces- 
sary to prevent a multiplicity of suits or irrepar- 
able injury, or unless the proceeding sought to be 
annulled or corrected is valid upon its face, and 
the alleged invalidity consists in matters to be es- 
tablished by extrinsic evidence. The most recent 
case on this point that has come under our notice 





is Wells v. City of Buffalo, 21 Alb. L. J. 234, 
which was an application to set aside an assess- 
ment asa cloud upon the title to the plaintiff's 
land, on the ground that the statute authorizing 
the assessment was unconstitutional, and the 
court held that no cloud could be created by an 
assessment which was void upon its face, and dis- 
missed the complaint. 

The owner of personal or real property, seized 
or sold under execution for the collection of au 
illegal municipal tax, has an adequate remedy at 
law, either by paying under protest the amount 
demanded, and bringing an action against the city 
to recover it back, or by an action of trespass for 
the recovery of damages. In the case of a sale 
of real property under a void assessment, as in 
the case of a sale by a sheriff on a void judgment, 
the purchaser buys at his peril, and the owner 
may fold his arms in defiance, or if dispossessed, 
maintain his rights by an action of ejectment. 
Under such circumstances the owner can sustain 
no irreparable injury, and would suffer a loss only 
by his own passive submission io a wrong. A 
party claiming title under a corporation tax sale 
must show that every pre-requisite to the power 
of sale has been complied with, and compliance 
with law must appear on the face of the proceed- 
ings. 2 Dill. on Mun. Corp. 658; Collector y. 
Day, 11 Wall. 113. 

A writ of certiorari will afford the owner ef 
property, subject to an illegal assessment, anoth- 
er mode of redress or relief. This remedy is ex- 
pressly referred to as an appropriate one by Mr. 
Justice Field, in delivering the opinion of the 
court in Ewing v. St. Louis, and is approved by 
Judge Dillon ‘in his excellent work on Municipal 
Corporations. That learned author remarks: 
“The unquestionable weight of authority in this 
country is, ifan appeal be not given, or some 
specific mode of review provided, that the 
superior common-law courts will, on cer- 
tiorari, examine the proceedings of muni- 
cipal corporations, even although there be 
no statute giving this remedy; and if it be found 
that they have exceeded their chartered powers, 
or have not pursued those powers, or have not 
conformed to the requirements of the charter or 
law under which they have undertaken to act, 
such proceedings will be reversed or annulled. 
An aggrieved party is, in such case, entitled to a 
certiorari ex debito justitie.’’ 2 Dill. on Mun. Corp. 
740. 

Equity will interpose, in a proper case, to pre- 
vent a multiplicity of suits, excessive litigation, 
orcireuity of action. A court of equity, on a bill 
being filed for a discovery, will sometimes pro- 
ceed to take jurisdiction of all the matters in con- 
troversy between the parties, instead of sending 
them to a court of law, and thus avoid circuity of 
action. And so, to prevent a multiplicity of 
suits, as of one against many, or of many against 
one, in relation to the same cause of action, the 
aid of equity may be invoked. But multiplicity 
does not mean multitude, aud equity will not in- 
terfere where the object is to obtain a consolida- 
tion of actions, or to save the expense of separate 
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actions. Sheldon v. Center School Dist. 25 Conn. 
224; Dodd v. City of Hartford, 24 Id. 232; Lord 
Tenham v. Herbert, 2 Atk. 483; Eldridge v. Hill, 
2 Johns. Ch. 283. Or where the claim of right 
rests on a mere question of law, as for ascertain- 
ing the legality of the proceedings of a municipal 
corporation. West v. Mayor of Albany, 10 Paige, 
539. Chancellor Kent. in Eldridge v. Hill, supra, 
says: *‘Enjoining litigation at law seems to have 
been allowed in only one of those two cases, 
either where the plaintiff has already established 
his right at law, or where the persons who con- 
trovert it are so numerous as to render an issue 
under the direction of this court indispensable to 
embrace all the pariies concerned, and to save 
multiplicity of suits.”’ A distinction is also to be 
observed between bills for the prevention of mul- 
tiplicity of suits or bills of peace, whose object is 
the suppression of useless and vexatious litiga- 
tion, and cases where the real object of the relief 
sought is the consolidation of a number of suits 
of like nature, since in the former class of cases 
courts of equity may properly enjoin, but in the 
latter they will refuse to interfere, Thus, where 
an injunction was asked to stay proceedings in 
ninety-two actions of ejectment, until one or 
more might be tried, the parties, pleadings. title 
and testimony being the same in all the cases, the 
relief was refused, the real object sought being a 
consolidation of the actions which a court of law 
might properly grant. High on Inj. 329; Peters 
vy. Provost, 1 Paine’s C. C. 64. In Penn. Coal Co. 
vy. Del. & H. Canal Co., 31 N. Y., it was said that 
where aright can only be adequately protected 
or enforced by ruinous and expensive lawsuits, 
courts of equity have interposed their jurisdiction, 
and have given the party redress by injunction, 
specific performance or other adequate relief, in 
order thereby to prevent litigation and the mis- 
chief which results from it. Bills of peace, says 
another authority, have been sustained by the 
court to settle the rights of parties in asingle suit, 
in cases where the questions to be determined 
were questions of fact, or mixed questions of law 
and fact. But no such bill ean be sustained to 
restrain a defendant from suing at law, where 
the rights of the parties depend upon a question 
of law merely, and where the defendant in a suit 
at law must eventually succeed in his defense, 
without the aid of a court of chancery, if the law 
is in his favor. West v. Mayor of Albany, supra. 
The real object sought to be reached by the com- 
plainants being a consolidation of their actions, 
or remedies, against the defendant corporation, 
they have not presented such a case on the facts 
and the law as would warrant a court of equity in 
taking cognizance of their controversy to the ex- 
clusion of acommon-law court, which has all the 
necessary jurisdiction and power to grant them 
full and adequate redress. It would be an eva- 
sion of principle to allow a dozen or twenty prop- 
erty owners to tie up the hands of a tax collector, 
while the individual owner was compelled toseek 
his remedy in a court ef law. A combination of 
taxables could at any time arrest the operations 
of amunicipal government by enjoining the col- 








lection of taxes and thus subordinate public to 
private interests. 

The charge that some of the complainants, be- 
ing only equitable owners of a portion of the real 
estate subject to the lien of the assessment, are 
absolutely remediless at law, would furnish a 
strong reason for interference if they were not 
represented by a trustee duly appointed, who has 
accepted the trust, is acting in that capacity, and 
has signed the bill of complaint. Holding the le- 
gal title to the land, he is in all respects compe- 
tent to protect the rights and interests of his 
cestuis que trust in a court of law. 

The applicaition for an injunction being un- 
supported by the facts and the settled principles 
and practice of equity, as we understand them, 
we think the bill was properly dismissed by the 
chancellor. In coming to this conclusion, we 
have purposely abstained from expressing any 
opinion on the suffieiency of the main objections 
to the assessment. The appropriate tribunal for 
their settlement is the Superior Court, by which 
they can be heard and determined without inter- 
rupting for a single hour the collection of ihe 
public taxes, and without impairing the rights or 
injuring the property of the complainants. De- 
cree affirmed. 





CORPORATIONS — STOCKHOLDERS — LIA- 
BILITY TO CREDITORS. 


GRISWOLD v. SELIGMAN. 





Supreme Court of Missouri, November, 188C. 


1. One who accepts and holds certificates for unpaid 
shares of stock in a corporation, and votes such shares 
at annual elections, is estapped from denying his lia- 
bility as a stockholder tothe corporation orits credit- 
ors, although such shares were issued to him under an 
agreement in writing that they were to be held in trust 
or as asecurity only, and were not subscribed for on the 
books of the company, or otherwise, in the usual man- 
ner of making such subscriptions One may be consti- 
tuted a stockholder by his conduct as effectually as by 
the rigid observance of the usual formalities in making 
subscriptions. 


2. Parol evidonce is not admissible to show that the 
stock was voted under an arrangement with the com- 
pany, made outside of the written contract for a specific 
purpose, to the effect that such holder shouid have the 
privilege of voting the stock without attendant liability. 

3. Ina proceeding to enforce such liability, it is un- 
necessary to show that the creditor became such sub- 
sequently tothe acquisition of the stock by the defend- 
ant, or in consequence thereof, or altered his condition 
by giving credit to the company on the faith of defend- 
ant being a-stockholder. Under the Missouri statute, the 
liability attaches to the holder of the stock at the date 
of the execution. 


4, Parties dealing with a corporation are not affected 
with notice of entries made upon its corporate books 
limiting the liability of holders of unpaid stock. 


5. Capital stock issued by a railroad corporation te be 
held in trust, or as collateral security, is not within the 
protection of sec. 771 Rev. Stat. Mo., which provides: 
“No person holding stock in any such company as exec- 
utor, administrator, guardian or trustee, and no person 
holding such stock as collateral security, shall be per- 
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those just mentioned. That is to say, conduct on 
the part of the person sought to be charged is, 
of itself, sufficient to accomplish all that could 
be accomplished by the rigid observance of those 
formalities usually attendant on becoming a 
stockholder. The law declaratory of this posi- 
tion is well settled in America and by the earlier 
authorities in England. Thomp. on Stock. sec. 
160. Thus.inan action of debt for calls, one who, 
though not a subseriber, had paid a call as such, 
was held estopped to deny his membership, and a 


sonally subject to any liability as a stoekholder of such | 
company; but the person pledging such stock shall be | 
considered as holding the same and shall be liable as a 
stockholder accordingly, and the estates and funds | 
in the hands of such administrator, guardian or 
trustee, shall be liable in like manner and to the same 
extent as the testator or intestate, or the ward or 
person interestedin such fund, would have been if | 
he had been living and competent to act, and held the | 
stock in his own name.” 


Appeal from Jasper Court of Common Pieas. 





The Memphis, Carthage & Northwestern Raili- 
road Company, a Missouri corporation, author- 
ized by its articles of association to issue $10,- 
000,000 of capital stock, made a written contract, 
in February, 1872, with J. & W. Seliginan & Co.. 
whereby said firm agreed to become ‘the financial 
agents of said company, and make certain ad- 
vances to aid the railroad, in 
consideration that it would deposit with them its 
entire issue of mortgage bonds, and also deposit 
with them a majority of its authorized capital 
stock, to remain in their contro! for one year at 
least. Thereupon the board of direciors resolved: 
‘That, in making negotiations for money with J. 
&W. Seligman & Co., certificates of a majority 
of stock be issued to said J. & W. Seligman & 
Co.,to be held by them in trust for the period of 
twelve months.’ Thereupon a certificate, in 
usual form, was issued to said firm for 60,000 shares 
of stoek, which was accepted and is stiil held by 
them. This entry was made on the stock trans- 
fer book: “J. & W.Scligman & Co.; residence, 
New York; shares 60,000 (held in escrow) ; 
amount, $6,000,000. May 20, 1872.°° Said firm 
received and accepted said shares in the above 
manner, without any formal subscription by 
them, or any other person, and nothing was ever 
paid thereon. They voted said shares at two an- 
nual elections, electing one member of the firm a 
director, and controlling the organization and 
management of the company thereby. Evidence 
was introduced by defendants, tending to show 
that the stock was yoted under an arrangement 
with the company, outside of the written con- 
tract, by which they were given the privilege of 
voting it. The plaintiff, Griswold, obtained a 
judgment against the company, and his execu- 
tion issued thereon having beenreturned nulla 
bona, he thereupon instituted a proceeding, 
under Rey. Stat. sec. 736, to obtain an execution 
against said firm as the holders of unpaid stock 
of thecompany. The execution was denied. 

Joha P. Ellis and Joseph Shippen, for appellant; 
James O. Broa@head, for respondent. 

SHERWOOD, C. J., delivered the opinion of the 
court: 

This appeal questions the correctness of the 
ruling which denied plaintiff's motion for execu- 
tion against defendants. The point thus presented 
for determination is, whether the defendants are 
answerable as stockholders. 

The relation of stockholders may be created 
not only by the usual formalities of subscription 
and the acceptance of stock, but other acts are, in 
contemplation of law, the legal equivalent of 





construction of its 











like ruling was made in a similar instance, where 
the defendant had attended the half-yearly meet- 
ing of the proprietors. Railway Co. v. Graham, 
2 Eng. Railway Cas. 870; Same v. Gunstone, Id. 
So, also, where the issue raised, as in the cases 
cited, was wheihei the defendant was the propri- 
etor of shares and consequently liable for calls, 
and it appeared that he had represented himself 
to the company in that capacity. claiming to be 
registered as such in consequence of scrip certifi- 
cates purchased by him and sent in to the com- 
pany, had received receipts and a 
notice from the company that the serip would be 
demand, 


for which he 


exchanged for sealed certificates on 
ne was held estopped to deny his liability for 
calls, though the provisions of the act necessary 
to make him proprietor had not been complied 
with by the registry of his name er the entry of 
any memorial of transfer;—Lord Denman, C. J., 
remarking: **A party can not by his own conduct 
change his liability at pleasure. * © Aa 
the machinery which the legislature renders nec- 


* * 





essary to constitu 
dispensed with by the 
Railway Co. -v. Daniel, 2 Eng. Railway 
And that case not distinguis! 
one decided at the same time, where, in 
to the facts first noted, the defendant had paid 
calls on some shares and begged time as te oth- 
ers. Same v. Medina, Id. 735. In such cases it 
is held that a “valid and binding contract’’ is 
formed between the company and the person 
sought to be charged as contributory, if there has 
been acourse of dealing with the company where- 
in they have permitted the alleged transferee to be- 
come a shareholder de jucto. Straffon’s Exrs. Case 
1 DeG. Mac. & G. 576, and cases cited. The ben- 
eficial use of stock will also render the person so 
using it liable as shareholder. ‘This is well illus- 
trated in Maguire’s Case, 3 DeG. & Sm. 31, 
where the son, unaware that two shares had been 
transferred to him by his father, signed certificates 
obtained from the company’s office as proprietor, 
and on several occasions by this means secured a 
free passage in the vessels of the company, was 
held properly placed on the list as contributory, 
the vice-chancellor saying: **This gentleman is 
shown so plainly and distinctly to have repre- 
sented himself and to have acted as a proprietor, 
that, in my opinion, it is established that he isa 
proprietor, and if a proprietor, a partner and a 
contribucory.” 

In this country instances are abundant where 
parties,sued as shareholders at the instance of the 
corporation or of creditors, have been held either 


te a member is, in this instance, 


” 


parties. 


ay 


conduct of the 
Cas. 728. 
‘ 


rable from 
addition 


was held 
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estopped by their conduct from denying their lia- 
bility, or that their conduct was cogent evidence 
of such liability. Thus where a party whe, 
though released from the obligation of his sub- 
scription, had subsequently voted at the annual 
meeting for directors, was himself elected as a 
director, acted in that capacity and as a stock- 
holder, and paid money to the company, although 
no call was made therefor, it was held in an ac- 
tion for calls that these acts very strongly war- 
ranted the presumption that he had resumed his 
original obligation as a stockholder. R. R. Co. 
vy. Stewart, 41 Pa. St. 54. Upon analogous 
grounds, one who had been voted a member of a 
New England parish,had in that capacity attend- 
ed and voted at parish meetings and acted as 
trustee of the parish funds, was held a member, 
and that his body could be taken in executien for 
a parish debt, though he had not in compliance 
with statutory requisition filed any certificate of 
membership. Chase v. Bank, 19 Pick. 564. And 
the enunciation of a similar doctrine is made by 
the Supreme Court of the United States, when 
declaring that, ‘‘an implied promise is proved by 
circumstantial evidence ; by proof of cireumstanc- 
es that show the party intended to assume an ob- 
ligation. A party may assume an obliga- 
tion by putting himself in a position which 
requires the performance of duties.’? Webster v. 
Upton, 91 U.S. 65, 3 Cent. L. J. 402. The same 
court say, in Upton v. Tribilcock, 91 U.S. 45, 
2 Cent. L. J. 784: ‘The acceptance and holding 
of shares in an incorporation makes the holder 
liable to the responsibility of ashareholder. * * 
A promise to take shares of stock imports a prom- 
ise to pay forthem. The same effect results from 
an acceptance and holding of acertificate.”» And 
where a corporation had accepted parties as legal 
stockholders, entered their names on the stock 
books as such and given them all the privileges of 
stockholders, it was held they must be taken to be 
stockholders for the purpose of liabilities as well 
as sharing in the profits to be divided among the 
members. Bank v. Goodman, etc., 9 Cush. 576. 
In Sanger v. Upton, 91 U. S. 56, 3 Cent. L. J. 721, 
an action by an assignee of a bankrupt corpora- 
tion, where stock certificates were issued in blank 
to the defendant, and she paid upon the stock 
twenty per cent. of its par value at the time, and 
a like amount subsequently, and received a divi- 
dend from the company, and the stock stood in 
her name upon the books of the company, she 
was held liable, Mr. Justice Swayne remarking: 
‘*The only question was whether she owned the 
stock. No one else claimed it. The certificates 
were issued and delivered to her. ‘They belonged 
to her. They were the muniment of her title. 
She could have filled the blanks with her name 
whenever she thought proper. * * * * She 
was estopped from denying her ownership. She 
could not assert her title if there was a profit, and 
deny it if there was a loss.” It is very notewor- 
thy in that case, there was no evidence tending to 
show that defendant ever subscribed for said cer- 
tifieates of stock, or for any stock of said compa- 
my, or that her name appeared on any list of 





stockholders circulated by said company. There 
is no public register of stockholders provided for 
in Illinois, where that case arose. 3 Duton, 505. 
Nor was there any evidence to show that 
any creditor of the company became such subse- 
quently to defendant’s purchase of stock, or in 
consequence thereof,or in short,altered his condi- 
tion by giving credit to the company en the faith 
of defendant’s being a stockholder. So that case, 
as well as that of Carver v. Upton, 91 U.S. 64, the 
record of which I have examined and which was 
decided upon facts substantially similar, mani- 
festly proceeds upon these grounds, and can, in 
reason, proceed upon no other—that the time at 
which a person becomes a stockholder is net con- 
sidered material, and that whenever a party in 
consequence of his course of conduct, by his acts 
and representations, is to be deemed a stockhold- 
er as towards the company, is estopped by that 
conduct from denying his liability as to the com- 
pany, he is likewise and for the self-same reasons 
precluded from denying his ltability as to credit- 
ors. For whenever a person ‘‘has been treated as 
a shareholder by the company and has acted as a 
shareholder, both he and the company will be 
estopped from denying that he is a shareholder.”’ 
1 Lindley on Part. 129. ‘‘Ifaperson is a mem- 
ber of a company, as between himself and the 
cempany, then, whether he is so by reason of his 
having become a member by complying with all 
requicite fermalities, or by reason of the doctrine 
of estoppel, he ought, upon principle, te be 
deemed a member to all intents and purposes.” 
Id. 129. And it would be anomalous, indeed, te 
hold that such a relationship by estoppel could 
exist as between a person and a corporation, and 
yet have no existence as to creditors. Id.130. 

I have been able to find but one case, Vice ry. 
Anson, 1 M. & R. 113, where a creditor suing an 
individual, not a stockholder de jure, for a cor- 
poration debt, has been denied recovery unless 
able to establish that the debt was contracted on 
the personal credit of the particular person sought 
to be charged. Mr. Thompson in his recent work 
treats this case as an exceptional one, and says 
it has frequently been ‘‘distinguished’’ by the 
English judges in subsequent cases. Thomp. on 
Stock. sec. 175. This statement finds eonfirma- 
tion elsewhere. Owen v. Van Uster, 10 C. B. 
318; 1 Lindley on Part., pp. 95 and 149, and cases 
cited. 

In Davidson’s Case, 3 DeG. and Small, 21; asa 
mere matter of accommodation he was induced 
to sign for 100 shares, on the express understand- 
ing, a memorandum of which was entered in the 
company’s books, that he was to receive nothing 
and incur no liability in respect of the shares. 
Under this agreement he disposed of thirty 
shares, the purchase money for which was paid to 
the directery, and afterwards transferred the re- 
maining shares to the manager. He never re- 
ceived or paid anything in respect of the shares, 
nor did it appear that any one was prejudiced by 
his conduct, and yet he was held a contributory— 
Vice Chancellor Bruce saying: ‘It has not been 
proved or alleged that strangers did not, and I 
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think it reasonable to assume that strangers did, 
become shareholders after the transaction.” 

We have in this State no public registry of 
stockholders asin England and in some of our 
sister States. The public has no access to the 
book in which is registered the transfer of shares 
of steck, or of any other book containing the 
names of the stockholders, those books being ac- 
cessible to stockholders alone. 1 W.S. 299, §$ 6, 
sub. div. 8. Consequently it must be very obvious 
that instances of holding oneself out to the world 
as a stockholder, and so becoming chargeable, 
canrarely occur here. This view finds support in 
the reflection that under the terms of our statute 
no one is liabie as a stockholder, unless occupying 
that relation at the time of the issuance of execu- 
tion. MeClaren vy. Franciscus, 43 Mo. 452. So 
that, if by some fortuitous circumstance a creditor 
should ascertain that a particular person was a 
stockholder, and give credit to the corporation on 
the faith of such person being then a stockholder, 
it must be upon the faith also that such person 
would continue to be a stockholder down to the 
issuance of execution, a supposition which can 
not with any great show of reason be indulged. 

In the present instance the defendants were ap- 
pointed the financial agents of the company; they 
were large holders of its bonds, their names were 
entered on its books as stockholders; they held, 
and still retain, an absolute and unconditional 
certificate for 60,000 shares of the stock, which 
was a majority of the authorized stock; they 
voted that stock at two annual elections, thereby 
electing the directors ard other officers of the 
company, thereby obtaining entire management 
and control of its affairs. If after the course of con- 
duct thus pursued by them, defendants can, in the 
face of the fact of veting as stockholders, now 
successfully assert their non-liability as such, it 
must be confessed that the doctrine of stock- 
holdership, by reason of implied contract and by 
reason of estoppel, as announced in the foregoing 
authorities, is shorn of whatever vigor it hereto- 
fore has been thought to possess. 

To deny in such circumstances defendant's 
liability, would be to declare the unpalatable doe- 
trine—a doctrine peculiarly unpalatable in Ameri- 
can courts—that a persow may play fast and loose; 
may enjoy all the benefits and emoluments of 
stockholdership without shouldering a tithe of its 
usually inseparable burdens; may accomplish by 
an indirection what could net be accomplished 
directly ; may, in a word, be a stockholder te vote 
but not a stockholder to pay. The bare statement 
ofsuch a doctrine condemns it, and its pernicious- 
ly unjust results amply justify the cendemnation. 

But it is claimed that this case is exempted 
from the operation of the principles enunciated 
by the cases cited, and the defendants from the 
liability which otherwise had been incurred by 
reason, first, of the contraet entered into between 
defendants and the cerporation, and by reason, 
second, of this statutory provision: ‘Sec. 9. 
No person holding stock in any such company as 
executor, administrator, guardian or trustee, and 
ne person holding such stock as collateral secu- 





rity, shall be personally subject to any liability as 
a stockholder of such company; but the person 
pledging such stock shall be considered as hold- 
ing the same, and shall be liable as a stockholder 
accordingly, and the estates and funds in the 
hands of such executor, administrator, guardian 
or trustee shall be liable in like manner and to 
the same extent as the testator or intestate, or the 
ward or person interested in such fund, would 
have been if he had been living and competent to 
act, and held the stock in his own name.”’ 

Relative to the contract in question, it is clear 
that parol evidence of contemporaneous ‘‘agree- 
ments and understandings” is as plainly inadmis- 
sible here, as it would be in any other instance 
whatsoever. Thomp. on Stock, § 121, and cases 
cited. Hence, parol evidence that ‘tit was under- 
stood that defendants were to have the privilege 
of voting the stock,’ is altogether incompetent 
to effect the purpose for whieh offered, 7. e., to 
add to or vary the written contract of the parties. 
For this reason the act ef voting the stock must 
be regarded as one not done in the exercise of 
any contract right, but as a totally independent 
act—an act certainly not referable in any manner 
to the contract relied on; since that provides for 
the company to deposit with defendants a majority 
of the capital stock authorized to be issued, such 
stock toremainin the control ef defendants for 
one year at least, and the resolution of the di- 
rectors merely provides that certificates for a 
majority of the capital stock be issued to defend- 
ants to heldin trust for the period of twelve 
months. The attempt must, therefore, prove 
futile, to derive any authority to vote the stock 
from the stipulatiens of the contract. Nor is the 
opinion entertained that the contract brings de- 
fendant within the purview ef the above quoted 
section of the statute; for the very terms of the 
section suppose that stock has been issued in 
usual course, and then in comsequence ef either 
the death of the original stockholder, or the cov- 
erture or minority of the person beneficially in- 
terested, there is no one in esse who should be 
made ‘“‘personally subject” to liability as a stock- 
holder; and for this reason it is that the ‘‘estates 
and funds”’ in the hands of the fiduciaries named, 
are made liable ‘‘in like manner and to the same 
extent,” as if death had not occurred in the one 
case, or coverture or minority existed in the 
other. 

The only other exception the section makes is, 
where the stock is held as *‘collateral security;”’ 
but there, while the pledgee is expressly ex- 
empted from liability as 2 stockholder, the 
pledgor is expressly held liable as oecupying that 
relation. The section, in short, is one of excep- 
tions: one declaratory of non-liability in certain 
specified instances, leaving the question of liabil- 
ity in all other cases to be determined as if no 
such section existed; and this, upon the familiar 
grounds that the expression of one thing is the 
exclusion of another, and that statutory excep- 
tions are to be strietly construed. Richardson v. 
Harrison, 36 Mo. 96, and cases cited. 

The evident purpose and policy, the funda- 











436 


THE CENTRAL 


LAW JOURNAL. 








mental idea of the section being discussed, as 
well as others in pari materia, both constitutional 
and statutory, require that the creditors of the 
corporation should be abundantly secured against 
loss; and this end was sought to be accomplished 
by providing that some person or estate should 
always be ready to respond to the demands of 
creditors. It seems too plain for discussion that 
any other construction would defeat the legisla- 
tive purpose. Ii these views be correct, if the 
statute only exempts those classes of persons 
which it expressly designates, the defendants 
falling in neither of such classes, not being exec- 
utors or administrators of some deceased stock- 
holder, nor guardians or trustees of some one 
laboring under the previously mentioned disabil- 
ities, it can only follow that the case stands here 
for determinaton, as before stated, as if the sec- 
tion under consideration did not exist. Here 
there was no pledgor, and, consequently, could 
be no pledgee within the meaning of the statute. 
siuce it is little less than absufd to say that a coer- 
poration could be its own stockholder. American 
Railway Frog Co. vy. Haren, 101 Mass. 398; Day- 
ton and Cin. R. R. Co. v. Hatch, 1 Disney, $4: 
ex parte Holmes, 5 Cow. 426; Brewster v. Haitley, 
37 Cal. 15; State, ex rel., Page v. Smith, 48 Vt. 
266. 

Section 5,152 U. S. Rey. Stats., is virtually 
identical with the section just discussed. Britton. 
president of a national bank, bought stock with 
the bank’s fuuds and held it registered on the 
books as held by ‘Britton, trustee for the bank.”’ 
Judge Dillon, in Johnson v. Laflin, 6 Cent. L., 
J. 124, had under consideration section 5,152, 
supra, in reference to the facts just stated, and 
held that ‘*Biitton is responsible personally, in- 
asmuch as he had no authority to act for the 
bank, and as there is no cestui que trust who is lia- 
ble;’’ and the learned judge further held on that 
occasion that ‘in the eye of the law the transfer 
to Britton as trustee, is a transfer to him individ- 
ually,’’ and that *‘if it becomes necessary to assess 
the stockholders, he will be estopped to say that 
he is not individually responsible, since he was 
not acting by authority of any cestui que trust 
capable of taking and holding the shares.’’ A 
similar ruling was made on the same section in 
Wheelock v. Kost, 77 Dl. 296, 3 Cent. L. J. 472, a 
proceeding by, creditors, where a party loaned 
money to a national bank for the benefit of that 
corporation, and received as collateral security 
the bank’s certificates of steck issued in pledge. 
Afterwards he received semi-annual 
thereon, and it was held that he was liable as 
a stockholder,—Mr. Justice Scott remarking: 
‘‘Whatever relation appellant may have sustained 
to the corporators of the bank, it seems clear that 
as to the creditor he occupied the position of a 
stockholder, and must bear all the burdens that 
relation imposed. The stock had, in faet, been 
transferred to him. It stood in his name as own- 
er, and he availed himself of the dividends it 
earned. Having voluntarily assumed the relation 
of stockholder, it makes no difference whether he 
may have done it to assist the bank in its credit 





dividends | 





or otherwise.”’ This decision met with approval 
in Pullman y. Upton, 96 U. 8. 328,6 Cent. L. J. 
361. 

A different view seems to have been taken in 
Maryland of section 9, supra (Matthews v. Albert, 
24 Md. 527), whose provisions seem to have been 
copied from the statutes of that State. The deci- 
sion, however, having been made subsequently to 
our adoption of the section, does not carry with 
it that authoritative force that otherwise it would 
have done, had its adoption occurred subsequently 
to that decision; and at all events the decision on 
the particular point isa mere arbitrary declara- 
tion of a conclusion, unaceompanied by any rea- 
sons in its support, and is therefore entitled to 
but slight consideration. But a very pregnant 
circumstance in this connection sheuld not be 
overlooked,—a circumstance that distinguishes this 
case very widely from the Maryland ease, and 
that is, that the party sought to be charged there 
had not in any manner estopped himself by re- 
ceiving dividends or otherwise acting as share- 
helder. The case of McMahon y. Macy, 51 N. Y. 
155, to which citation has been made, also differs 
from this, because in that ease there was a re- 
sponsible pledgor, an absolute owner, answerable 
to the demands of creditors. The authorities cited 
by the court in that instanee as showing parol ev- 
idence admissible to establish that stock was held 
as ‘collateral security,’’ show nothing of the sort; 
they only annunciate the current doctrine that in 
equitable proceedings to redeem and the like, it 
is competent to show that a conveyance absolute 
on its face was only intended as a security for a 
debt; a ruling always put upon distinct. equitable 
grounds, (O'Neill v. Capelle, 62 Mo. 202, and cases 
cited), and was never intended to overthrow the 
salutary and fundamental rule which pointedly 
inhibits the introduction of parol evidence to vary 
or control a written contract. Granting, however, 
for the moment, such evidence to be admissible 
in this instance, how stands the case with the de- 
fendants? Their theory is, that they never owned 
the stock; that it belonged to the corporation, 
that they held it merely ‘‘in trust,’ ‘‘in escrow,” 
as ‘‘collateral security.’ But what becomes of 
that theory when we advert to the statutory pro- 
hibition [sub-div. V, § 62, W. S. 300] that ‘no 
person shall be admitted to vote on any shares be- 
longing or hypotheeated to the corporation?”’ Is 
it not manifest that their former conduct in this 
regard, and their present theory utterly fail to 
correspoud? This is a case where ‘acts speak 
louder than words;’’ where plausible theories go 
for nothing, when confronted by palpable facts. 
We can not impute to defendants either igno- 
rance of, or adesire to violate the law, and so must 
conclude that they, by the act of voting the stock, 
represented themselves to the corporation, and 
were by the corporation regarded, as fully entitled 
to the privileges they claimed and exercised. 

This being the case, they certainly can not be 
heard to gainsay their heretofore admitted title; 
to assert that ‘title, if there was a profit, and de- 
ny it if there was a loss;"* Sanger v. Upton. supra. 
They are plainly estopped as towards the corpo- 
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: 
ration; and if towards the corporation, then this 
estoppel will inure to the benefit of the creditors 
of the corporation who, in this proceeding, are 
subrogated to all its rights. 

Again, it is well settled in this country that the 
capital stock of a corporation is a trust fund for 
the payment of all its debts, and that the directors 
are trustees of such fund. ‘This fund is jealously 
watched by the courts, and they have sedulously 
defeated all devices whereby the directors have 
issued to themselves ‘‘paid-up stock;”’ all color- 
able transactions whereby stock has been taken in 
the name of a fictitious person or of a feme cov- 
ert, or of an infant (Thomp. on Stock, §§ 129, 182, 
183, and cases cited), and we see not why the 
same principle which forbids and thwarts all trans- 
actions of this nature should not step in and assert 
itself in the case at bar. The mischievous conse- 
quences are assuredly as great here as in the cases 
instanced, and the measure of relief afforded 
should be equally efficacious. For if it be an 
abuse of the trust fund for the trustees of a cor- 
poration to issue as paid-up stock, stock not paid 
up, we are at a loss to discover why a like rule 
should not apply here, and why stock issued for 
the purpose of allowing defendants to acquire 
control of a corporation, as they themselves have 
testified, should not be charged against them as 
stock regularly issued, and they held accountable 
accordingly. 

As the result of these views we reverse the 
judgment and remand the cause. 

NAPTON and HovuGu, J.J., concur. 

HENRY, J., concurring: 

I concur in the result, bui do not agree that the 
facts would have rendered the defendants liable 
as stockholders to the railroad corp oration. 

NorTON, J., dissenting. 

Plaintiff, who is a judgment creditor of the 
Memphis, Carthage and Northwestern Railroad 
Company,and obtained execution on his judgment, 
which was returned nul/a bona, is in this proceed- 
ing seeking to make the defendants, Seligman, 
liable as stockholders in said company under see. 
736 R. S., 1879, which is as follows: “If any 
execution shall have been issued against any cor- 
poration, and there cannot be found any property 
or effects whereon to levy the same, then such ex- 
ecution may be issued against any of the stock- 
holders to the extent of the amount of the unpaid 
balance of such stock by him or her owned. * *” 

I think it clear thai before an execution can is- 
sue under the above section against a stockholder, 
it must be shown that the stockholder pro- 
ceeded against was the owner of stock on which 
there was an unpaid balance. 

Ownership of stock may be acquired either by 
subscription of a person on the stock books and 
the issue of stock to him, as the charter may pro- 
vide, or by transfer on the books of the company, 
with its consent, by one person, the owner of 
ztock, to another. 

The evidence shows that the Seligmans, who 
are sought to be charged in this proceeding as 
the owners of 60,000 shares of unpaid-up stock, 





never subseribed for said stock on the books of 
the company, and that said shares were never 
transferred to them by another person the owner 
thereof, on the books of the company and with 
its consent. It does show that the stock in ques- 
tion was issued to the Seligmans, not in virtue of 
any subscription made by them or any transfer 
made to them, but in virtue of a contract between 
the corporation and Seligmans in 1872, under 
which defendants agreed, as financial agents of the 
company, to make certain advances of money to 
the company to enable it to complete its road; 
and in consideration of the advances made, and 
to be made, the company agreed to execute and 
deposit with the Seligmans its entire issue of first 
mortgage bonds, and to deposit with them a ma- 
jority of the capital stock authorized to be issued, 
the stock to remain in the control of the Selig- 
mans for one year. It appears that in pursuance 
of this contract, on the 22d of May, 1872, the 
board of directors of the company paseed a reso- 
lution as follows: ‘*That in making negotiations 
for money with J. and W. Seligman & Co., cer- 
tificates of a majority of the stock be issued to J. 
and W. Seligman & Co., to hold in trust for the 
period of twelve months, and that such certificates 
be signed by the president and secretary with the 
corporate seal of the company affixed.’* On the 
books of the company also appears the following 
entry: “J. & W. Seligman; residence, New York; 
shares, 60,000 (held in escrow); amount of dol- 
lars, $6,000,000. May 26, 1872.” 

This evidence, while it fails to establish that 
Seligmans were the owners of such stock, does, 
on the contrary, establish the fact that they were 
not the owners, but simply the custodians of it as 
trustees. This contract, the resolution of the board 
of directors and the entry on the stock-book, all 
indicate that, and nothing more; and by no precess 
of reasoning known to me, can an inference even 
be drawn from these facts that it was the purpose 
of either the Seligmans or the company to fasten 
upon the Seligmans a liability to the company for 
$6,000,000, when it is apparent that the object of 
the transactions between the parties was to secure 
through the Seligmans advancements of money to 
complete the road. for which they were to be 
made secure by the deposit with them of first 
mortgage bonds and a majority of the capital 
stock. That the legislature did not intend by the 
section quoted above, and which gives origin to 
this proceeding. to make a mere holder of stock, 
who was not the owner, liable, is manifested by 
sec. 771, Rey. Stat. 1879, which declares that *‘no 
person holding stoek in any such company, as ex- 
ecutor, administrator, guardian or trustee, and 
no person holding such stock as collateral securi- 
ty, shall be personally liable as stockholders of 
such company; but the person pledging such 
stock shall be considered as holding the same, 
and shall be liable as a stockholder accordingly ; 
and the estates and funds in the hands of such 
administrator, guardian or trustee, shall be liable 
in like manner, and to the same extent as the tes- 
tator or the ward or person interested in such 
fund would have been, if he had been living and 
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competent to act, and held the stock in his own 
name.” 

his section clearly exempts from liability all 
persons holding stock in a fiduciary capacity. 
The exemption is absolute, and is not dependent 
on the fact that there is no cestui que trust to an- 
swer the liability under the last clause of the sec- 
tion. 

A section of the statute of Maryland, of which 
sec. 771 supra of our statutes is a literal copy, has 
been construed in the case of Matthews v. Albert, 
24 Md. 527, an¢ the construction therein given 
sustains the view above expressed. In that case 
the corporation itself issued the stock as collateral 
security, and the holder of the stock was sought 
to be made liable, and it was held that by virtue 
of said section he was exempt from liability. The 
stock in that case had been deposited with one 
Tiernan, who had loaned the company $2,000, as 
collateral security for the loan, and it was con- 
tended that the statute did not apply to a case 
when the company itself pledged the stock, but 
the court held otherwise and observed: ‘That in 
our opinion his (Tiernan’s) claim was for money 
loaned, and the stock transferred to him was held 
as collateral security for his loan, and so holding 
it he is not personally subject to any liability as 
stockholder, but is protected by the provisiens of 
the act of 1852, ch. 338.”’ 

It appears from the evidence that the Seligmans 
voted the stock held by them at one or more elee- 
tions for directors, and it is claimed that, having 
so acted, they are estopped both as to the com- 
pany and its creditors, from disputing the fact 
that they were the owners of the stock. 

I think that the doctrine of estoppel does not 
apply in this case. To create an estoppel in pais, 
something more is required than the mere asser- 
tion (if voting the stock was an assertion by Selig- 
mans) that they were the owners of the stock. 

To establish an estoppel in pais, it must usually 
appear, first, that one party has made an admis- 
sion or assertion inconsistent with the evidence 
proposed to be given, or the claim offered to be 
set up; second, that the other party has acted 
upon such admission or assertion; and third, that 
such other party would be injured by allowing 
such admission or assertion to be disproved. 
Taylor v. Zepp, 14 Mo. 482; Newman v. Hook, 37 
Mo. 207. 

The doctrine of estoppel can not be invoked by 
the company, because the evidence shows that 
the Seligmans, in voting this stock, did so with 
the consent of the company, and with full knowl- 
edge on its part that they were not in fact stock- 
holders or owners of the stock; and it does not 
show that in consequence of said act of Seligman, 
the company took any action which altered its 
condition. Nor can the doctrine be invoked in 
this suit in favor of the creditor prosecuting it, 
because it does not appear that the debt of the 
company upon which his judgment was obtained, 
was contracted on the faith of said act, or even 
subsequent to the voting of the stock by Seligman. 

For these reasons I do not concur in the opinion 
rendered. 
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ABSTRACTS OF RECENT DECISIONS 


SUPREME COURT OF THE UNITED STATES. 


October Term, 1880. 


DEED OF MINOR — DISAFFIRMANCE — NOTICE— 
ESTOPPEL BY DECLARATIONS. — 1. Where a feme 
covert became seized of lands during coverture, she 
being at the time an infant, and during her minority 
joined with her husband in conveying the same, she 
may, at common law, disaffirm such conveyance and 
recover back the land conveyed within a reasonable 
time after she becomes discovert, even though this 
condition does not arise until the lapse of more than 
twenty years after attaining her majority. Independ- 
ent of any statute regulating the right of married 
women to convey their separate property without the 
intervention of their husband, the husband acquires, 
by virtue of the marriage relation, a vested interest 
in the lands of the wife, is entitled to the rents and 
profits, and the wife could not disaflirm on attaining 
her majority until the disability of coverttre was re- 
versed. Under such circumstances it is not neces- 
sary that the wife on attaining her majority should 
give notice of her intention to disaffirm the contract; 
and if she does no act after majority to affirm the 
same, her right to Gisaffirm is complete. An estoppel 
in pais is not applicable to infants, and a fraudulent 
representation of capacity to contract can not be 
an equivalent for an actual capacity. Appeal from 
the Circuit Court of the United States for the District 
of Indiama. Decree reversed. Opinion by Mr. Jus- 
tice STRONG.— Sims v. Everhardt. Reported in full, 
13 Ch. L. N. 67. 

ADMIRALTY—JURISDICTION OF FEDERAL COURTS. 
—(Full opinion.) ‘‘*The single question in each of 
these cases is, whether the courts of the United States, 
as courts of admiralty, have exclusive jurisdiction of 
suits in personam growing out of collisions between 
vessels navigating the Ohioriver. ‘This is a Federal 
question, and gives us jurisdiction; but as it was de- 
cided substantially in The Moses Taylor, 4 Wall. 431; 
The Hine v. Trevor, Id. 571; The Belfast, 7 Wall.642; 
Leon vy. Garcelon, 11 Wall. 190; and Steamboat Co. 
vy. Chase, 16 Wall. 531, we can not consider it any 
longer open to argument. The judiciary act of 1789, 
1 Stat. 76, sec. 9, reproduced in sec. 503, Rey. Stat., 
par. 8, which confers admiralty jurisdiction on the 
courts of the United States,expressly saves to suitors, 
in all cases, the right of a common-law remedy, where 
the common law is competent to give it. That there 
always has been a remedy at common law for dam- 
ages by collision at sea can not be denied. The motion 
to dismiss is overruled, and that to aflirm granted.’’ 
In error to the Supreme Court of Pennsylvania. 
Opinion by Mr. Chief Justice WalrE.—Schoonmaker 
v. Gilmore; Brown v. Davidson. 

PETITION FOR REHEARING MUST BE FILED, WHEN. 
—A petition for rehearing after judgment, under the 
rule promulgated in Public Schools vy. Walker, 9 
Wall, 604, can not be filed, except at the term in 
which the judgment was rendered. In Hudson v. 
Guestier, 7 Cr. 1, a motion was made at the February 
Term, 1812, for a rehearing in a case decided two 
years before; but the court said, ‘‘the case could not 
be reheard after the term in which it was decided.’’ 
At the end of the term, the parties are discharged 
from further attendance on all causes decided, and 
we have no power to bring them back. After that, 
we can do no more than correct any clerical errors that 
may be found in the record ef what we have done 
In Brown vy. Aspden, 14 How. 26, where the practice 
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in respect to orders for rearguments was first formally 
announced, the rule inthis particular was not ex- 
tended; for Chief Justice Taney was careful to say 
that the order for reargument might be made after 
judgment, provided it was entered at the same 
term; and in United States v. Knight, 1 Black, 490, 
the same limitation is maintained. Down to that 
time such an order could be made only on the appli- 
cation of some member of the court who concurred in 
the judgment, and this continued until Public School 
v. Walker, supra, when leave was given to counsel to 
submit a petition to the same effect. In all other re- 
spects the rule is substantially the same asit was be- 
fore this relaxation. Appeal from the Circuit Court 
of the United States for the District of Iowa. Opin- 
ion by Mr. Chief Justice Warrx.— Brooks v. Bur- 
lington. etc. R. Co. 


SUPREME COURT OF OHIO. 


January Term, 1880. 
[Filed Nov. 16, 1880.J 

LEASE OF LAND—CONDITION PRECEDENT—RECOV- 
ERY.—C agreed to sell and lease to A & Hall the coal 
underlying a certain tract of land, and granted to 
them the possession of the premises, and the exclu- 
sive right to test said land for coal, and to open, mine 
and remove the same, if discovered in sufticient 
quantity and quality, the coal mined to be paid for 
quarterly per ton. They were to test the iand, by 
drilling or otherwise, within a time stated. Upon 
failure to commence mining within a period stipulated] 
they were to pay an agreed sum annually, which was 
to be treated as an advance on coal thereafter mined. 
In an action by C to recover from A & H the annua, 
sums agreed to be paid upon failure to mine within 
the stipulated time: He/d, 1. That if, in such an ac- 
tion, it appears that minable coal did not exist on said 
land, there can be norecovery. 2. That, in order to 
defeat a recovery in such an action, the burden is 
upon A & H to allege and prove the non-existence of 
minable coal on said land. Judgment of the district 
court reversed, and of the common pleas aftirmed. 
Opinion by JOHNSON, J.—Cvok v. Andrews. 

CONTRACT—NEGLIGENCE — LOCAL CUSTOM WHEN 
UNREASONABLE.—H employed N to underpin his 
house to protect it against injury from the excavation 
of acellar then being dug on an adjacent lot by the 
owner thereof; but before N commenced work under 
his contract, the house was injured by the excavation. 
Held, 1. That the local custom was unreasonable and 
void, under which it would be the duty of N to enter 
into a contract or arrangement with the owner of the 
adjacent lot for the joint prosecution of the work of 
underpinning and the digging of the ceilar, and 
whereby the failure of N to make such arrangement 
would constitute a breach of his contract. 2. Wheth- 
er N was at fault in not commencing work under the 
contract to underpin before injury resulted to the 
house from excavation of the cellar, must be de- 
termined by the contract between the parties, con- 
strued in the light of the circumstances of the case. 
Judgment reversed, and cause remanded to the court 
of common pleas fora new trial. Opinion by Mcli- 
VAINE, C.J. JOHNSON, J., dissents.—Nolte v. Hill. 

SLANDER— WORDS NOT ACTIONABLE PER SE.— 
Words spoken ofa man imputing to him an act of sod- 
omy, are not actionable without aa allegation of 
special damage. Davis v. Rrown, 27 Ohio St. 326, fol- 
lowed. Judgment affirmed. Opinion by BoyntTox, 
J.—Melvin v. Weiant. 








CURRENT TOPICS. 





The rule of law, says the Zaw Times, that,in ae- 
tions based on results due tothe negligence of the 
defendant or his agents, negligence must be proved, 
was acted on in the Common Pleas Division of the 
English High Court, in Burchell v. Hickson, last 
month. The action was for injuries caused by negli- 
gence. At the trial, it appeared that the plaintiff 
sent his son with a message to a house belonging to 
the defendant. The son was accompanied by a 
younger sister, who fell through a gap in the railings 
leading up to the door, and was injured. The plaint- 
iff claimed in respect of these injuries. A verdict 
was entered for the plaintiff at the trial. Subsequent- 
ly, however, a rule was obtained for a new trial, on 
the ground that there was no evidence of negligence, 
or that the plaintiff ought to have been nonsuited. 
Thereis no doubt about the rule—thatif there is a 
publie way abutting on an area, and itis danger- 
ous to persons passing, unless fenced, or a public way 
so near that it would produce danger to the public 
unless fenced, the occupier will be liable, unless the 
uecident was occasioned by want of ordinary caution 
on the part of the person injured. Barnes v. Ward, 
9C. B. 416. It does not appear that this rule applied. 
In Holmes vy. Northeastern R. Co., 6 Ex. 123, the 
plaintiff, whilst on the defendant’s premises, was in- 
jured by falling into a hole, and the court held that 
he was entitled to recover because he was engaged 
with the consent and atthe invitation of the defend- 
ants. If visitors. however, visit a house, and receive 
injury by reason of a patent and visible defect, they 
can not recover from the occupier. Southcote v. 
Stanlev, 1 H. & N. 247. On the whole, it would seem 
that the defendant in Burchell v. Hickson had violated 
no duty which was due from him to the plaintiff, and 
such was the opinion of the court; for the rule fora 
nonsuit was made absolute, on the ground that there 
was no evidence of negligence, and that the plaintiff 
was a mere licensee. 


In an article on “The Rate of Interest’’ published in 
our issue of November 5, 1880 (11 Cent. L. J. 366), it 
was said: ‘*in Missouri this matter would seem to be 
settled by the statute as to the payment of interest, 
aud the St. Louis Court of Appeals have construed 
its provisions in accordance with Holden v. Trust Co., 
holding that only the legal rate can be recovered after 
maturity.’’ Thisis wrong. The St. Louis Court of 
Appeals have decided the question exactly the other 
of the article in fell 
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way. question 

into th ‘ through relying on a note of 
the recent an unreported ease of Briscoe ¥. 
Kinealy, Which appeared in a daily newspaper, 
and which incorrectly staied the ruling of the court. 
In that exse the Court of Appeals distinctly held that 
the contract r would continue after maturity unless 
otherwise agreed, | s, P.J., saying: “The ques- 
tion here pi ed has never been passed upon by 
our Supreme C We believe, however, that 
by universal us in the eourts and among 
business men throughout the State, the rate of in- 
terest agreed upon in a written obligation for 
the payment of money, has always been held 


to continue, until actual payment, unless a dif- 
ferent rule was prescribed in positive and clear terms. 
We iind in the weight of authority, nothing to justify 
such an innovation as the defendant here insists upon, 
but do find the contrary rule to be better supported 
by the more recent and well-considered adjudications. 
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The Circuit Court therefore erred in denying to the 
plaintiff the rate of interest specified in the note sued 
on as well after maturity as before.’’ 





A ease of some importance to attorneys and clients 
was determined in an inferior court in New York last 
month (Chatham Nat. Bank v. Hochstadter, 18 Daily 
Reg. 898), the poiat decided being that an attorney 
has animplied authority to indorse the name of his 
client on a check received in the course of litigation, 
for the purpose of collecting it. The court said: ‘‘An 
attorney at law isin one sense a public officer; his 
authority to act comes primarily from the statute, and 
ex virtute officii, his implied authority is much broader 
than his delegated or special authority. It is unnec- 
essary to give in detail the wide scope of their im- 
plied powers, which, as is well known, gives the 
attorney almost absolute control of the matter in his 
hands from the commencement to the close of the liti- 
gation. Even for two years after the litigation is 
elosed, he has the power to give a satisfaction of jude- 
ment and destroy forever the claim of his client. For 
a year after judgment he can issue execution, and au- 
thorize the sheriff to depart from the regular and or- 
dinary course of proceeding for the enforcement of 
the execution. In the light of these suggestions, can 
it fairly be said that the attorney who was employed 
to collect this money has no implied authority to re- 
duce this check to cash by the indorsement of his 
client’s name, announcing in the body of the indorse- 
ment that it was done by virtue of his authority as his 


‘attorney? Was this implied authority broader in its 


character than the law has recognized in the instances 
just mentioned? An authority to sue is an authority 
to receive payment. Megary v. Fuentes, 5 Sandf. 
376. This authority does not cease with the judg- 
ment, but continues until the purposes oi the judg- 
ment are obtained, and he has implied authority to 
use all the usual means and methods for that pur- 
pose. Wyckoff v. Bergen, Cox, 214; Gorham v. 
Gale, 7 Cow. 744. The duty of the attorney in the 
case at bar was unquestionably to receive only 
money, and in one sense he had no right 
to receive anything else. If he had received 
anything else and given satisfaction, he would have 
been held responsible; but there is no question but 
what he had the power to take eithera check or a 
note in satisfaction and assume the responsibility, and 
that the party so paying would be protected. Having 
assumed this responsibility, 1 am confident that he 
had implied authority to realize the cash upon it at 
the very earliest moment, and that it was his bounden 
duty soto do. Incase of the failure of the bank his 
neglect would, in my opinion, impute negligence, and 
he could be held responsible. The certification in 
this case is no argument against this view, but is 
rather in its favor. If this attorney had authority to 
sue for the collection of this money, he had authority 
to receive it, and such authority carries with it all the 
necessary rights and powers for its realization, among 
which an indorsement in this case was, in my opinion, 
legitimate and proper. Jenney v. Delesdernier, 20 
Maine, 188; Day v. Wells, 31 Cow. 344; Smythe 
v. Harvey, 31 Ill.; Erwin v. Blake, 8 Pet. 18; Yates vy. 
Fracketon, 2 Dougl. 623; Ruckman v. Alvord, 44 Ill. 
183; Ducitt v. Cunningham, 39 Maine, 386.’ 





NOTES. 





——Sir Alexander Cockburn, Lord Chief Justice of 
England is dead.—Henry Wharton, a prominent 
member of the Philadelphia bar died last week. He 
was a younger brother of Dr. Francis Wharton, the 
well-known legal writer. —An ex-judge has been 
disbarred by the Supreme Court of Maryland. The 
facts of the case appear from the decree, which is in 
the following words: Testimony having been fully 
argued on both sides by counsel, it is therefore on 
this 9th day of November, 1880, found and adjudged 
by the Supreme Bench of Baltimore City, that the 
respondent, the said Wm. E. Gleeson, on or about 
the 4th day of June, 1880, in the case of W. A. Reed 
& Co. against C. J. Proctor, 2nd which was then tried 
in the Baltimore City Court before the judge presiding 
therein,in answer to an inquiry from the judge why a 
certain witness was not produced, replied that we 
(meaning himself, the said Gleeson and his client, S. 
T. Proctor,) have had the witness, meaning a certain 
John 8. Edwards, summoned, but he failed to attend, 
or words of like import and effect, and that said reply 
was false, the said witness, as said Gleeson well 
knew, having on said day attended said court after 
having been summoned aforesaid, and having been 
dismissed by said Gleeson, and that said reply was 
made by said Gleeson with the intent to deceive and 
mislead the said judge, and tended to deceive 
and mislead him, it is therefore adjudged, ordered 
and decreed that the name of the said Wm. E. Glee- 
son be stricken from the roll of attorneys of this 
court, and that he be disbarred from practicing 
therein, or in any of the courts of Baltimore City in 
which the judge of this court presides. 


-—— The Indiana State Bar Association held its 
annual meeting on Tuesday last. The fellowing of- 
ficers were elected for the ensuing year: Asa Igie- 
hart, Evansville, president; A. C. Downey, Rising 
Sun, vice-president; Chas. W. Smith, Indianapolis, 
secretary; Napoleon B. Taylor, Indianapolis, treas- 
urer, and an executive council of five. <A spe- 
cial session was ordered on the first Tuesday in 
January, to discuss the difficulties growing eut of 
the constitutional amendment. E. B. Turner 
has been nominated by the President to the Fed- 
eral judgeship for the Western District of Texas. 
——The question of the fees of counsel is stated to have 
recently arisen in Canada upon a claim bya Mr. Doutre, 
Q. C.. upon the Dominion Government, for services as 
counsel before the Fisheries Commission, which ser- 
vices he values at $50 a day, the aggregate being 
some $20,000. The Canada Legal News says that Mr. 
Doutre depesed that in the test case of Angers v. Queen 
Ins. Co. he received $500 in fees, aithough he spent 
but two daysin court. In another case, in which he 
obtained $12,000 verdict, he was three days in court, 
and received $1,800 in fees. besides the taxed 
costs. In the case of Grant vy. Beaudry, known as the 
Orange trial, he was paid $10 per hour. Mr. F. X. 
Archambault, of Montreal, stated that in the case 
of Wilson v. Citizens’ Ins. Co., the amount claimed 
in the suit was $2,000, but he received $1,000as a 
retainer, besides other fees. In the case of Roland v. 
Citizens Ins. Co., his retainer was $2,000. In three 
eapias cases which were presented as one, and which 
lasted about a month, he received $2,800 altogether. 
In the criminal case of a woman charged with stealing 
some silks, he received a retainer of $1,500. His 
client was merely admitted to bail. To defend a 
criminal case, which would not occupy more than 








two days, he had received $2,000. 





